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Complaint 
[Filed: Jan. 14, 1966] 


In THE Unrrep States Districr Court ror THE Disrricr or 
CotuMBIA 


Civil Action No. 97-66 


BAKER, WATTS & CO. 
Calvert & Redwood Sts. 
Baltimore, Maryland; 

BALL, BURGE & KRAUS 
Union Commerce Building 
Cleveland, Ohio; 

BARROW, LEARY & CO. 
515 Market Street 
Shreveport, Louisiana; 

J. BARTH & CO. 

404 Montgomery Street’ 
San Francisco, California; 

BEAR, STEARNS & CO. 
One Wall Street 
New York, New York; 

BOETTCHER AND COMPANY 
828 Seventeenth Street 
Denver, Colorado; 

J. C. BRADFORD & CO. 
414 Union Street 
Nashville, Tennessee; 

ALEX. BROWN & SONS 
135 East Baltimore Street 
Baltimore, Maryland; 

BUTCHER & SHERRERD 
1500 Walnut St. 
Philadelphia, Pennsylvania; 

COURTS & CO. 

11 Marietta Street 
Atlanta, Georgia; 

DEWAR, ROBERTSON & PANCOAST 
1100 Milam Bldg. 

San Antonio, Texas; 
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DOLPHIN & BRADBURY 
123 South Broad Street 
Philadelphia, Pennsylvania; 

DREXEL & CO. 

45 Wall Street 
New York, New York; 


EASTMAN DILLON, UNION SECURITIES & CO. 
One Chase Manhattan Plaza 
New York, New York; 


ESTABROOK & CO. 
80 Pine Street 
New York, New York; 


GOLDMAN, SACHS & CO. 
20 Broad Street 
New York, New York; 


GOODBODY & CoO. 


2 Broadway 
New York, New York; 


HALLGARTEN & CO. 
44 Wall Street 
New York, New York; 
J. J. B. HILLIARD, W. L. LYONS & CO. 
419 West Jefferson Street 
Louisville, Kentucky; 


HORNBLOWER & WEEKS-HEMPHILL, NOYES 
1 Chase Manhattan Plaza 
New York, New York; 
HOWARD, WEIL, LABOUISSE, FRIEDRICHS AND 
COMPANY 
211 Carondelet Street 
New Orleans, Louisiana; 


W. E. HUTTON & CO. 
14 Wall Street 
New York, New York; 


KENOWER, MacARTHUR & CO. 
Ford Building 
Detroit, Michigan; 
KUHN, LOEB & CO. 
Forty Wall Street 
New York, New York; 
LADENBURG, THALMANN & CO. 
Twenty-Five Broad Street 
New York, New York; 
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CARL M. LOEB, RHOADES & CO. 
42 Wall Street 
New York, New York; 


F. S. MOSELEY & CO. 
50 Congress Street 
Boston, Massachusetts; 


PAINE, WEBBER, JACKSON & CURTIS 
25 Broad Street 
New York, New York; 


H. M. PAYSON & CO. 
93 Exchange Street 
Portland, Maine; 


PHELPS, FENN & CO. 
39 Broadway 
New York, New York; 


PIPER, JAFFRAY & HOPWOOD 
115 South Seventh Street 
Minneapolis, Minnesota; 

PRESCOTT & CO. 

900 National City Bank Bldg. 
Cleveland, Ohio; 


R. W. PRESSPRICH & CO. 
80 Pine Street 
New York, New York; 


QUINN & CO. 
200 Second Street, NW 
Albuquerque, New Mexico; 


REYNOLDS & CO. 
120 Broadway 
New York, New York; 


L. F. ROTHSCHILD & CO. 
120 Broadway 
New York, New York; 
SALOMON BROTHERS & HUTZLER 
Sixty Wall Street 
New York, New York; 


SEASONGOOD & MAYER 
Security Savings Bldg. 
Cincinnati, Ohio; 

SHIELDS & COMPANY 
44 Wall Street 
New York, New York; 
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SINGER, DEANE & SCRIBNER 
Union Trust Building 
Pittsburgh, Pennsylvania; 

WERTHEIM & CO. 

1 Chase Manhattan Plaza 
New York, New York; 


J. C. WHEAT & CO. 
1001 East Main Street 
Richmond, Virginia; 

WHITE, WELD & CO. 
20 Broad Street 
New York, New York; 


BACHE & CO. INCORPORATED 
36 Wall Street 
New York, New York; 


ROBERT W. BAIRD & CO. 
731 North Water Street 
Milwaukee, Wisconsin; 


BLANKENSHIP, BLAKELY & STRAND INCORPORATED 
1111 Equitable Building 
Portland, Oregon; 
BLYTH & CO., INC. 
14 Wall Street 
New York, New York; 


CARLETON D. BEH CO. 
Des Moines Building 
Des Moines, Iowa; 


CITY SECURITIES CORPORATION 
Circle Tower 
Indianapolis, Indiana; 

CLARK, DODGE & CO. INCORPORATED 
61 Wall Street 
New York, New York; 


DILLON, READ & CO. INC. 
46 William Street 
New York, New York; 


DOMINICK & DOMINICK INCORPORATED 
14 Wall Street 
New York, New York; 


R. J. EDWARDS, INC. 
Liberty Bank Building 
Oklahoma City, Oklahoma; 
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EQUITABLE SECURITIES CORPORATION 
Two Wall Street 
New York, New York; 


THE FIRST BOSTON CORPORATION 
20 Exchange Place 
New York, New York; 


FIRST OF MICHIGAN CORPORATION 
Two Wall Street 
New York, New York; 


GLORE FORGAN, Wm. R. STAATS INC. 
45 Wall Street 
New York, New York; 


HARKNESS & HILL INCORPORATED 
140 Federal Street 
Boston, Massachusetts; 


Wm. P. HARPER & SON & COMPANY (INCORPORATED) 
1504 Third Avenue 
Seattle, Washington; 
HARRIMAN RIPLEY & CO. 
Sixty Broad Street 
New York, New York; 
HAYDEN, STONE INCORPORATED 
25 Broad Street 
New York, New York; 
HENDRIX, MOHR & HEAD INCORPORATED 
First National Building 
Birmingham, Alabama; 
E. F. HUTTON & COMPANY INC. 
One Chase Manhattan Plaza 
New York, New York; 
INDIANAPOLIS BOND AND SHARE CORPORATION 
120 East Market Street 
Indianapolis, Indiana; 
JOHN NUVEEN & CO. (INC.) 
135 South La Salle Street, 
Chicago, Illinois; 
JURAN & MOODY, INC. 
114 East Seventh Street 
Saint Paul, Minnesota; 


KIDDER, PEABODY & CO. INCORPORATED 
20 Exchange Place 
New York, New York; 
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KIRKPATRICK-PETTIS COMPANY 
540 Omaha National Bank Bldg. 
Omaha, Nebraska; 


LEEDY WHEELER & ALLEMAN INCORPORATED 
One North Orange Building 
Orlando, Florida; 


LEE HIGGINSON CORPORATION 
20 Broad Street 
New York, New York; 


McLEAN & COMPANY, INC. 
772 Commerce Street 
Tacoma, Washington; 
MERRILL LYNCH, PIERCE, FENNER & SMITH INC. 
70 Pine Street 
New York, New York; 


MILBURN, COCHRAN & COMPANY, INC. 
110 East First Street 
Wichita, Kansas; 
THE MILWAUKEE COMPANY 
207 E. Michigan Street 
Milwaukee, Wisconsin; 


W. H. MORTON & CO. INCORPORATED 
20 Exchange Place 
New York, New York; 
R. H. MOULTON & COMPANY 
510 South Spring Street 
Los Angeles, California; 
THE OHIO COMPANY 
51 North High Street 
Columbus, Ohio; 
PACIFIC NORTHWEST COMPANY 
1000 Second Avenue 
Seattle, Washington; 
PIERCE, WULBERN, MURPHEY, INC. 
222 West Adams Street 
Jacksonville, Florida; 


QUAIL & CO., INC. 
Davenport Bank Building 
Davenport, Iowa; 


RANSON & COMPANY, INC. 
208 South Market 
Wichita, Kansas; 
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RAUSCHER, PIERCE & CO., INC. 
Milam Building 
San Antonio, Texas; 


THE ROBINSON-HUMPHREY COMPANY, INC. 
134 Peachtree Street 
Atlanta, Georgia; 


JOHN J. RYAN & CO. 
744 Broad Street 
Newark, New Jersey; 


SCHARFF & JONES INCORPORATED 
140 Carondelet St. 
New Orleans, Louisiana; 


SHAW, McDERMOTT & CO. 
916 Liberty Building 
Des Moines, Iowa; 
SMITH, BARNEY & CO. INCORPORATED 
20 Broad Street - 
New York, New York; 
STERN BROTHERS & CO. 
1009-15 Baltimore Avenue 
Kansas City, Missouri; 


STERNE, AGEE & LEACH INC. 
706 First National Building 
Birmingham, Alabama; 
STIFEL, NICOLAUS & COMPANY INCORPORATED 
314 N. Broadway 
St. Louis, Missouri; 
STORZ-WACHOB-BENDER CO. 
Farnam at Thirty-Seventh St. 
Omaha, Nebraska; 


STROUD & COMPANY, INCORPORATED 
123 South Broad St. 
Philadelphia, Pennsylvania; 

STUBBS, WATKINS & LOMBARDO, INC. 
The First National Building 
Birmingham, Alabama; 


TRIPP & CO., INC. 
40 Wall Street 
New York, New York; 


B. J. VAN INGEN & CO. INC. 
40 Wall Street 
New York, New York; 
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WEEDEN & CO. INCORPORATED 
25 Broad Street 
New York, New York; 

YOUNG MOORE & COMPANY, INC. 
1503 Kanawha Valley Building 
Charleston, West Virginia, Plaintiffs, 

v. 


JAMES J. SAXON 
Comptroller of the Currency 
Department of the Treasury 
15th Street and Pennsylvania Avenue, N.W. 
Washington, District of Columbia, Defendant. 
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Complaint for Declaratory Judgment 


Plaintiffs allege: 


1. The plaintiffs are corporations and partnerships en- 
gaged in underwriting and dealing in obligations of States 
and political subdivisions thereof, as follows: 


Plaintiff 

Baker, Watts & Co., a 
partnership 

Ball, Burge & Kraus, a 
partnership 

Barrow, Leary & Co., a 
partnership 

J. Barth & Co., a part- 
nership 

Bear, Stearns & Co., a 
partnership 

Boettcher and Com- 
pany. a partnership 

J.C. Bradford & Co., a 
partnership 

Alex. Brown & Sons, a 
partnership 

Butcher & Sherrerd, a 
partnership 

Courts & Co., a partner- 
ship 

Dewar, Robertson & 
Pancoast, a partner- 
ship 

Dolphin & Bradbury, a 
partnership 

Drexel & Co., a partner- 
ship 

Eastman Dillon, Union 
Securities & Co., a 
partnership 


Business Address 


Calvert & Redwood Sts. 
Baltimore 3, Maryland 
Union Commerce Building 
Cleveland 14, Ohio 

515 Market Street 
Shreveport, Louisiana 71102 
404 Montgomery Street 

San Francisco, California 94104 
One Wall Street 

New York 5, New York 

828 Seventeenth Street 
Denver, Colorado 80202 
414 Union Street 

Nashville, Tennessee 

135 East Baltimore Street 
Baltimore, Maryland 21202 
1500 Walnut St. 
Philadelphia, Pennsylvania 19102 
11 Marietta Street 

Atlanta, Georgia 

1100 Milam Bldg. 

San Antonio 5, Texas 


123 South Broad Street 
Philadelphia, Pennsylvania 19109 
45 Wall Street 

New York 5, New York 

One Chase Manhattan Plaza 
New York, New York 10005 
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Plaintiff 

Estabrook & Co., a part- 
nership 

Goldman, Sachs & Co., 
@ partnership 

Goodbody & Co., a part- 
nership 

Hallgarten &Co., 2 part- 
nership 

J.J.B. Hilliard, W.L. 
Lyons & Co., 2 part- 
nership 

Hornblower & Weeks- 
Hemphill, Noyes, a 
partnership 

Howard, Weil, Labou- 
isse, Friedrichs and 
Sey @ partner- 


W. = Hutton & Co., a 
partnership 

Kenower, MacArthur & 
Co., a partnership 

Kuhn, Loeb & Co., a 
partnership 

Ladenburg, Thalmann 
& Co., a partnership 

Carl M. Loeb, Rhoades 
& Co., a partnership 

F.S. Moseley & Co., a 
partnership 

Paine, Webber, Jackson 
& Curtis, a partner- 
ship 

H.M. Payson & Co., a 
partnershlp 

Phelps, Fenn & Co., a 
partnershlp 


Business Address 


80 Pine Street 

New York 5, New York 

20 Broad Street 

New York 5, New York 

2 Broadway 

New York, New York 10004 
44 Wall Street 

New York 5, New York 

419 West Jefferson Street 
Louisville, Kentucky 40202 


1 Chase Manhattan Plaza 
New York, New York 10005 


211 Carondelet Street 
New Orleans, Louisiana 70130 


14 Wall Street 

New York, New York 
Ford Building 

Detroit, Michigan 48226 
Forty Wall Street 

New York, New York 10005 
Twenty-Five Broad Street 
New York 4, New York 
42 Wall Street 

New York 5, New York 
50 Congress Street 

Boston 2, Massachusetts 
25 Broad Street 

New York 4, New York 


93 Exchange Street 
Portland, Maine 

39 Broadway 

New York 6, New York 


14 


Complaint for Declaratory Judgment 


Plaintiff 


Piper, Jaffray & Hop- 
wood, a partnership 
Prescott & Co., a part- 
nership 

R.W. Pressprich & Co., 
a partnership 

Quinn & Co., a partner- 
ship 

Reynolds & Co., a part- 
nership 

L.F. Rothschild & Co., 
a partnership 

Salomon Brothers & 
Hutzler, a partnership 

Seasongood & Mayer, a 
partnership 

Shields & Company, a 
partnership 

Singer, Deane & Scrib- 
ner, a partnership 

Wertheim & Co., a part- 
nershlp 

J.C. Wheat & Co., a 
partnership 

White, Weld & Co., a 
partnership 

Bache & Co. Incorpora- 
ted, a Delaware cor- 
poration 

Robert W. Baird & Co., 
a Wisconsin corpora- 
tion 

Blakenship, Blakely & 
Strand, Incorporated 

Blyth & Co., Inc., a Del- 
aware corporation 

Carleton D. Beh Co., an 
Towa corporation 


Business Address 


115 South Seventh Street 
Minneapolis, Minnesota 55402 


. 900 National City Bank Bldg. 


Cleveland, Ohio 44114 

80 Pine Street 

New York, New York 10005 
200 Second Street, N.W. 
Albuquerque, New Mexico 
120 Broadway 

New York 5, New York 

120 Broadway 

New York, New York 10005 
Sixty Wall Street 

New York, New York 10005 
Security Savings Bldg. 
Cincinnati 2, Ohio 

44 Wall Street 

New York 5, New York 
Union Trust Building 
Pittsburgh, Pennsylvania 

1 Chase Manhattan Plaza 
New York, New York 10005 
1001 East Main Street 
Richmond, Virginia 

20 Broad Street 

New York, New York 10005 
36 Wall Street 

New York, New York 10005 


731 North Water Street 
Milwaukee 1, Wisconsin 


1111 Equitable Building 
Portland, Oregon 97204 
114 Wall Street 

New York 5, New York 
Des Moines Building 
Des Moines, Iowa 
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Plaintiff 


City Securities Corpora- 
tion, an Indiana cor- 
poration 

Clark, Dodge & Co. Inc., 
a Delaware corpora- 
tion 

Dillon, Read & Co. Inc., 
a Connecticut cor- 
poration 

Dominick & Dominick, 
Incorporated, a Dela- 
ware corporation 

R.J. Edwards, Inc., an 
Oklahoma corpora- 
tion 

Equitable Securities 
Corporation, a Dela- 
ware corporation 

The First Boston Cor- 
poration, a Massa- 
chusetts corporation 

First of Michigan Cor- 
poration, a Michigan 
corporation 

Glore Forgan, Wm. R. 
Staats Inc., a Dela- 
ware corporation 

Harkness & Hill Incor- 
porated, a Massachu- 
setts corporation 

Wm. P. Harper & Son 
& Company (Incor- 
porated), a Washing- 
ton corporation 

Harriman Ripley & Co. 
Incorporated, a New 
York corporation 


Business Address 


Circle Tower 
Indianapolis, Indiana 


61 Wall Street 
New York, New York 10005 


46 William Street 
New York, New York 10005 


14 Wall Street 
New York, New York 10005 


Liberty Bank Building 
Oklahoma City 2, Oklahoma 


Two Wall St. 
New York 5, New York 


20 Exchange Place 
New York, New York 10005 


Two Wall Street 
New York, New York 10005 


45 Wall Street 
New York, New York 10005 


140 Federal Street 
Boston, Massachusetts 02110 


1504 Third Avenue 
Seattle, Washington 98101 


Sixty Broad Street 
New York, New York 10004 


Plaintiff 

Hayden, Stone Incor- 
porated, a Delaware 
corporation 

Hendrix, Mohr & Head 
Incorporated, a Dela- 
ware corporation 

E.F. Hutton & Com- 
pany Inc., a Dela- 
ware corporation 

Indianapolis Bond and 
Share Corporation, an 
Indiana corporation 

John Nuveen & Co. 
(Inc.), a Delaware 
corporation 

Juran & Moody, Inc., a 
Minnesota corpora- 
tion 

Kidder, Peabody & Co. 
Incorporated, a Del- 
aware corporation 

Kirkpatrick-Pettis 
Company, a Nebraska 
corporation 

Leedy, Wheeler & Alle- 
man Incorporated, a 
Florida corporation 

Lee Higginson Corpora- 
tion, a Delaware cor- 
poration 

McLean & Company, 
Inc., a Washington 
corporation 

Merrill Lynch, Pierce, 
Fenner & Smith Inc., 
a Delaware corpora- 
tion 
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Business Address 


25 Broad Street 
New York, New York 10004 


First National Building 
Birmingham, Alabama 35203 


One Chase Manhattan Plaza 
New York, New York 10005 


120 East Market Street 
Indianapolis, Indiana 46204 


135 South La Salle Street 
Chicago, Illinois 60603 


114 East Seventh Street 
Saint Paul, Minnesota 55101 


20 Exchange Place 
New York, New York 10005 


540 Omaha National Bank Bldg. 
Omaha, Nebraska 68102 


One North Orange Building 
Orlando, Florida 


20 Broad Street 
New York 5, New York 


772 Commerce Street 
Tacoma, Washington 98402 


70 Pine Street 
New York, New York 10005 
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Plaintiff 


Milburn, Cochran & 
Company, Inc. a Kan- 
sas corporation 

The Milwaukee Com- 
pany, a Wisconsin 
corporation 

W.H. Morton & Co., a 
New Yorkcorporation 

R.H. Moulton & Com- 
pany, a California 
corporation 

The Ohio Company, an 
Ohio corporation 

Pacific Northwest Com- 
pany, a Washington 
corporation 

Pierce, Wulbern, Mur- 
phey, Inc., a Florida 
corporation 

Quail & Co., Inc., an 
Iowa corporation 

Ranson & Company, 
Inc., a Kansas cor- 
poration 

Rauscher, Pierce & Co., 
Inc., a Texas corpora- 
tion 

The Robinson-Hum- 
phrey Company, Inc., 
a Georgia corporation 

John J. Ryan & Co., a 
New Jersey corpora- 
tion 

Scharff & Jones Incor- 
porated, a Louisiana 
corporation 


Business Address 


110 East First Street 
Wichita, Kansas 67202 


207 E. Michigan Street 
Milwaukee, Wisconsin 53202 


Twenty Exchange Place 
New York 5, New York 
510 South Spring Street 
Los Angeles 90013 


51 North High Street 
Columbus 15, Ohio 
1000 Second Avenue 
Seattle 24, Washington 


222 West Adams Street 
Jacksonville, Florida 32201 


Davenport Bank Building 

Davenport, Iowa 52801 
208 South Market 

Wichita, Kansas 67202 


Milam Building 
San Antonio 5, Texas 


134 Peachtree Street 
Atlanta, Georgia 30303 


744 Broad Street 
Newark, New Jersey 0712 


140 Carondelet St. 
New Orleans, Louisiana 
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Plaintiff 

Shaw, McDermott & 
Co., an Iowa corpora- 
tion 

Smith, Barney & Co. 
Incorporated, a Dela- 
ware corporation 

Stern Brothers & Co., a 
Delaware corporation 

Sterne, Agee & Leach 
Inc., a Delaware cor- 
poration 

Stifel, Nicolaus & Com- 
pany Incorporated, a 
Missouri corporation 

Storz-Wachob-Bender 
Co., a Nebraska cor- 
poration 

Stroud & Company, In- 
corporated, a Penn- 
sylvania corporation 

Stubbs, Watkins & 
Lombardo, Inc., a 
Delaware corporation 

Tripp & Co., Inc., a New 
York corporation 

B.J. Van Ingen & Co. 
Inc. a Delaware cor- 
poration 

Weeden & Co. Incor- 
porated, a Delaware 
corporation 

Young Moore & Com- 
pany, Inc., a West 
Virginia corporation 


Business Address 
916 Liberty Building 
Des Moines 9, Iowa 


20 Broad Street 
New York 5, New York 


1009-15 Baltimore Avenue 
Kansas City, Missouri 64105 
706 First National Building 
Birmingham 3, Alabama 


314 N. Broadway 
St. Louis 2, Missouri 


Farnam at Thirty-Seventh St. 
Omaha, Nebraska 68131 


123 South Broad St. 
Philadelphia, Pennsylvania 19109 


The First National Building 
Birmingham, Alabama 


40 Wall Street 

New York 5, New York 

40 Wall Street 

New York, New York 10005 


25 Broad Street 
New York 4, New York 


1503 Kanawha Valley Building 
Charleston, West Virginia 25301 
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2. Each plaintiff snes individually. In addition, the 
plaintiffs sue on behalf of all other firms and corporations 
similarly engaged in underwriting and dealing (‘the others 
similarly situated’’). There are more than 700 such firms 
and corporations. It would be impracticable to bring them 
all before this court. The rights alleged on behalf of each 
plaintiff are common to all the others similarly situated. 
The plaintiffs adequately represent the others similarly 
situated. 

3. The defendant James J. Saxon is the Comptroller 
of the Currency (‘‘the Comptroller’’), who is charged by 
law with administrative and regulatory authority with 
respect to national banks. 

4. The causes of action herein alleged arise under the 
National Bank Act and the Federal Reserve Act, 12 U.S.C. 
§§1 et seg. This court has jurisdiction under the provi- 
sions of 28 U.S.C. § 1331; the Declaratory Judgment Act, 
28 U.S.C. §§ 2201-02; the Administrative Procedure Act, 
5 U.S.C. § 1009; and Title 11-305 and 306 D.C. Code (1961 
ed.). There exists between each plaintiff and the defend- 
ant, and between each of the others similarly situated and 
the defendant, an actual controversy, justiciable in charac- 
ter, in respect of which the plaintiffs and the others simi- 
larly situated require a determination of their rights by 
this court. The amount in controversy between each plain- 
tiff and the defendant, and between each of the others 
similarly situated and the defendant, exceeds $10,000, ex- 
clusive of interest and costs. 

5. Each plaintiff engages in underwriting and dealing 
in obligations of States and political subdivisions thereof, 
the obligation to pay the principal and interest of which 
is not secured by the general power of taxation. 

6. Congress specifically provided in the National Bank 
Act, as amended by the Glass-Steagall Act of 1933, 12 U.S.C. 
§ 24, that national banks are prohibited from underwriting 
or dealing in obligations which are not general obligations 
of any State or political subdivision thereof. General ob- 
ligations of any State or political subdivision thereof are 
obligations secured by the general power of taxation. The 
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Comptroller, in contravention of the provisions of this Act, 
acting in excess of his statutory authority and illegally, 
has authorized national banks to underwrite and deal in 
obligations of States and political subdivisions thereof 
not secured by the general power of taxation. The illegal 
and continuing authorization thus given by the Comptroller 
is found in his Investment Securities Regulations, 12 C.F.R. 
Part I (issued September 12, 1963), and in a series of 
specific rulings which he thereafter made from time to time 
in implementation of these regulations when requested by 
national banks. 

7. As recently as November 1, 1965, the Comptroller 
specifically authorized national banks to underwrite and 
deal in Port of New York Authority Consolidated Bonds. 
30 Fed. Reg. 14043 (November 6, 1965). Such bonds are 
not secured by the general power of taxation. Pursuant to 
this latter authorization two national banks jointly sought 
to purchase and underwrite $25,000,000 Port of New York 
Authority Consolidated Bonds. One national bank is 
dealing in obligations of the Port of New York Authority. 
The Port of New York Authority will soon require addi- 
tional financing and will issue additional Consolidated 
Bonds for this purpose, and national banks will, under the 
continued illegal authorization of the Comptroller, under- 
write and deal in obligations of the Authority. 

8. The illegal action of the Comptroller is contrary to 
repeated and long-standing rulings of the Comptroller’s 
predecessors in office that national banks may not under- 
write and deal in obligations of States and political sub- 
divisions thereof not secured by the general power of 
taxation. The Comptroller, in spite of the specific obliga- 
tions placed upon him by §3 of the Administrative Proce- 
dure Act, 5 U.S.C. § 1002, to make such rulings public, has 
refused, and continues to refuse, to divulge such rulings. 
The action of the Comptroller is also inconsistent with 
repeated and long-standing rulings of the Board of Gov- 
ernors of the Federal Reserve System that State banks 
which are members of the Federal Reserve System, and 
which are made subject to the identical Congressional re- 
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striction on underwriting and dealing contained in the 
National Bank Act, as amended, 12 U.S.C. § 24, by the 
Federal Reserve Act, as amended, 12 U.S.C. § 335, may 
not underwrite or deal in obligations of States and political 
subdivisions thereof which are not secured by the general 
power of taxation. After the issuance of the Comptroller’s 
Investment Securities Regulations, the Board of Governors 
specifically reaffirmed its long-standing requirement in 
formal rulings contained in 12 C.F.R. § 208.107(b) (is- 
sued November 27, 1963) and § 208.109 (issued May 8, 1964). 

9. The illegal and arbitrary action of the Comptroller 
abrogates well-established policies developed by the Con- 
gress to safeguard the public. Congress, after exhaustive 
investigation of the abuses occurring in the 1920’s when 
banks, both national and State, where permitted to under- 
write and deal in securities, passed the Glass-Steagall Bank- 
ing Act of 1933, 48 Stat. 162, which separated the business 
of banking from the business of underwriting and dealing 
in securities. Banks are prohibited from underwriting and 
dealing in obligations of States and political subdivisions 
thereof unless such obligations are secured by the general 
power of taxation of the obligor. This prohibition is re- 
enforced not only through the civil sanctions of the Na- 
tional Bank Act, 12 U.S.C. § 24, and the Federal Reserve 
Act, 12 U.S.C. § 335, but also through the provisions of 
12 U.S.C. § 378 making it a crime for an organization re- 
ceiving deposits subject to check to underwrite and deal 
in securities. 

10. The Comptroller’s action creates for plaintiffs and 
the others similarly situated a type of illegal competition 
which Congress specifically declared contrary to the public 
interest, inasmuch as national banks acting pursuant to 
the Comptroller’s illegal authorization in the past have 
underwritten and dealt in, and in the future intend to under- 
write and deal in, obligations of States and political sub- 
division thereof not secured by the general power of taxa- 
tion. This deprives, and will deprive, the plaintiffs and 
the others similarly situated of legitimate business and op- 
portunities for profit in underwriting and dealing transac- 
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tions in obligations of States and political subdivisions 
thereof not secured by the general power of taxation, con- 
trary to the Glass-Steagall Banking Act. The Comptrol- 
ler’s action in the form of his regulations and repeated 
rulings thereunder illegally authorizing national banks to 
underwrite and deal in obligations of States and political 
subdivisions thereof not secured by the general power of 
taxation constitutes a continuing threat and injury to the 
plaintiffs and the others similarly situated and creates a 
justiciable case and controversy within the meaning of the 
Declaratory Judgment Act, 28 U.S.C. §§ 2201-02. This 
action is accordingly brought for a declaration of rights 
to protect the legitimate and proper commercial interests 
of the plaintiffs as well as the interests of the others 
similarly situated. 

11. The plaintiffs have no adequate remedy at law and 
have no means available to them for the protection of their 
rights other than the present action. 


Wuerezrorz, the plaintiffs pray that: 


1) the Comptroller and all persons acting under his 
direction and authority or in active concert or participa- 
tion with him be enjoined from authorizing, or purporting 
to authorize, national banks to underwrite and deal in ob- 
ligations of States and political subdivisions thereof not 
secured by the general power of taxation; 

2) The Comptroller’s Investment Securities Regulations, 
insofar as they authorize national banks to underwrite and 
deal in obligations of States and political subdivisions 
thereof not secured by the general power of taxation, be 
declared invalid, and set aside; and 

3) The plantiffs and the others similarly situated be 
granted such other and further relief as may be appro- 
priate. 
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Motion to Intervene as a Defendant 
[Filed: April 14, 1966] 


The Port of New York Authority, the bi-State agency and 
political subdivision of the States of New York and New 
Jersey, moves for leave to intervene as a matter of right 
pusuant to Rule 24(a)(2) as a defendant in this action in 
order to assert the defenses set forth in its proposed answer 
of which a copy is hereto attached, on the ground that plain- 
tiffs seek specifically to prevent national banks from under- 
writing and dealing in applicant’s Consolidated Bonds and 
that the representation of applicant’s interest by existing 
parties may be inadequate and applicant may be bound by 
a judgment in this action. In the event the Court should 
decide to deny applicant’s right to intervene, applicant 
moves in the alternative for leave to intervene pursuant to 
Rule 24(b)(2) on the ground that applicant’s defense and 


the main action have a question of law in common. 
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Order Granting Applicant for Intervention Leave to Inter- 
vene as a Defendant 


[April 15, 1966] 


On application of The Port of New York Authority by 
motion to intervene as a defendant in the above captioned 
action, said motion having been duly considered and all 
parties to the action having agreed that they have no objec- 
tion to the granting of the motion, and it appearing to the 
Court that the motion should be granted as provided for 
in Rule 24, it is, accordingly, this 15 day of April, 1966, 

Orperep, that The Port of New York Authority is granted 
leave to intervene as a defendant and is hereby made a 
party to this case, and 

Ir Is FurrHer Orperep, that it shall serve upon the 
plaintiffs and defendant copy of its answer in the form set 
forth in the proposed answer attached to the motion to 
intervene. 

/s/ Sratca, J. 
U.S. D. J. 


No objection to the granting of the motion: 


/8/ /s/ 
Inwix GoLDBLOOM Cyr V. Smirs, JE. 
Attorney Attorney for Plaintiff's 
Attorney for Defendant 
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Defendant’s Answer 
[Filed: April 20, 1966] 


Defendant, James J. Saxon, Comptroller of the Currency, 
by his undersigned attorneys, in answer to the complaint 
herein admits, denies, and alleges as follows: 


1 and 2. Defendant alleges that he is without knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs 1 and 2 of the com- 
plaint. 

3. Defendant admits the allegations contained in para- 
graph 3 of the complaint. 

4. Defendant denies the allegations contained in para- 
graph 4 of the complaint and refers the Court to the text 
of the various statutes cited in paragraph 4 of the complaint 
for the terms thereof. 

5. Defendant alleges that he is without knowledge or in- 
formation sufficient to form a belief as to the truth of the 
allegations contained in paragraph 5 of the complaint. 

6. Defendant denies the allegations contained in para- 
graph 6 of the complaint, except that defendant admits 
that he issued the Investment Securities Regulations on 
September 12, 1963, 12 C.F.R. 1.1 et seq., and refers the 
Court to the text of the National Bank Act, 12 U.S.C. 24, 
and to the text of the Investment Securities Regulations 
for the terms thereof. 

7. Defendant alleges that he is without knowledge or 
information sufficient to form a belief as to the allegations 
contained in paragraph 7 of the complaint, except that 
defendant admits that on November 1, 1965, he issued a 
ruling which is published at 30 F.R. 14043, to which the 
Court is referred for the terms thereof and refers the Court 
to the bonds of The Port of New York Authority and the 
statutes under which they are issued for the terms thereof 
and admits that national banks have dealt in obligations 
of The Port of New York Authority. 

8. Defendant denies the allegations contained in para- 
graph 8 of the complaint and refers the Court to the text 
of the Administrative Procedure Act, 5 U.S.C. 1002, the 
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National Bank Act, 12 U.S.C. 24, and the Federal Reserve 
Act, 12 U.S.C. 335, and to the text of regulations issued by 
the Federal Reserve Board for the terms thereof. 

9. Defendant denies the allegations contained in para- 
graph 9 of the complaint and refers the Court to the text 
of the National Bank Act and the Federal Reserve Act for 
the terms thereof. 

10. Defendant denies the allegations contained in para- 
graph 10 of the complaint and specifically denies that there 
exists in this action a justiciable case or controversy within 
the meaning of 28 U.S.C. 2201-02 or any other Act of Con- 
gress. 

11. Defendant denies the allegations contained in para- 
graph 11 of the complaint. 


Defendant denies each and every allegation of the com- 
plaint not herein admitted, qualified, or denied. 


First ArrreMative DeFrense 


Plaintiffs lack standing to maintain this action. 


Szconp AFFIRMATIVE DEFENSE 


The Court lacks jurisdiction over the subject matter of 
this action. 
Turmp AFFIRMATIVE ANSWER 


The complaint fails to allege the existence of a justiciable 
case or controversy. 
Fourts ArrirMatTive DEFENSE 


The complaint fails to state a claim upon which relief can 
be granted. 


Wuererore, having fully answered, the defendant, the 
Comptroller of the Currency of the United States, prays: 

1. That the relief requested by the plaintiffs be denied 
and that the complaint be dismissed; and 

2. That the defendant be given all such other and further 
relief as the Court may deem just and proper. 
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Defendant-Intervener’s Answer 
[Filed: June 15, 1966] 


First Defense 


The complaint fails to state a claim upon which relief 
can be granted. 


Second Defense 


Intervener admits the allegations stated in Paragraphs 
1, 2, 3 and 5 of the complaint; denies the allegations in 
Paragraph 4 insofar as it asserts that this Court has juris- 
diction and that there exists an actual controversy, justicia- 
ble in character; and denies the allegations in Paragraphs 
6, 7, 8, 9, 10 and 11 insofar as they assert the illegality of 
the Investment Securities Regulations promulgated by the 
Comptroller of the Currency, 12 C.F.R. Part I (issued Sep- 
tember 12, 1963) and the specific ruling of the Comptroller 
of the Currency stating that national banks are authorized 
to underwrite and deal in The Port of New York Authority 
Consolidated Bonds, Thirtieth Series, First Installment, 30 
Fed. Reg. 14043 (November 6, 1965). 


Third Defense 


The Court lacks jurisdiction because plaintiffs do not have 
standing to maintain this action challenging the Investment 
Securities Regulations of the Comptroller of the Currency, 
supra, and the right of national banks to underwrite and 
deal in obligations of States and political subdivisions 
thereof not secured by the general power of taxation. 


Wherefore, the intervener requests the Court to dismiss 
plaintiffs’ complaint with prejudice. 


* * * 
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Plaintiffs’ Motion for Summary Judgment 
[Filed: July 17, 1966] 


Each of the plaintiffs moves the Court on the Com- 
plaint filed in this case, the Plaintiffs’ Statement of Ma- 
terial Facts As to Which There Is No Genuine Issue, and 
the Affidavits in Support of Plaintiffs’ Motion for Sum- 
mary Judgment of Chester W. Laing and Cyril V. Smith, 
Jr., for summary judgment under Rule 56 of the Federal 
Rules of Civil Procedure, for the relief prayed for in the 
Complaint, on the grounds that, for the relief sought, 
there is no genuine issue as to any material fact and the 
plaintiffs are entitled to judgment as a matter of law. 
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Plaintiffs’ Statement of Material Facts as to Which There 
Is No Genuine Issue 


[Filed: July 17, 1966] 


1. Each of the plaintiffs is engaged in underwriting and 
dealing in obligations of States and political subdivisions 
thereof including obligations the payment of principal and 
interest of which is not secured by the general power of 
taxation. The organization, state of incorporation (where 
applicable) and business addresses of the plaintiffs are 
as set forth in Paragraph 1 of the Complaint, which is 
incorporated herein by reference. 

2. On September 12, 1963, the defendant promulgated 
his Investment Securities Regulations containing a redefi- 
nition of the statutory phrase ‘‘general obligations of any 
State or of any political subdivision thereof” contained in 
§ 16 of the Glass-Steagall Act of 1933, 48 Stat. 185. The 
defendant’s redefiniton, which appears in 12 C.F-.R. § 1.3(e), 
does not require that ‘‘general obligations’’ be secured by 
the general taxing power of a State or political subdivision. 
The defendant’s Investment Securities Regulations further 
provide that national banks may underwrite and deal in 
“‘general obligations’? as he had defined that term. 12 
C.F.R. § 1.4. 

3. The defendant, in implementation of his redefinition 
of ‘‘general obligations’’, has promulgated a number of 
rulings authorizing national banks to underwrite and deal 
in particular bonds of States and political subdivisions, 
which bonds are not secured by the general power of taxa- 
tion. These rulings are contained in his Investment Securi- 
ties Regulation, 12 C.F.R. §§ 1.105 et seg. Prior to the 
promulgation of the defendant’s Regulation and rulings, 
the plaintiffs competed among themselves and with other 
investment bankers in underwriting and dealing in State 
and political subdivision obligations not secured by the 
general power of taxation. Following the promulgation 
of such rulings, national banks have, in competition with 
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the plaintiffs and other investment bankers, attempted to 
underwrite and underwritten and dealt in such bonds and 
similar bonds subsequently issued, and have diverted to 
themselves business which would otherwise be handled by 
the plaintiffs and other investment bankers. 

4. On November 1, 1965, in response to a request sub- 
mitted by the First National City Bank of New York, the 
defendant issued a ruling reading in part as follows: 


“‘Tt is the conclusion of this Office that the $25,000,- 
000 Consolidated Bonds, 30th Series, due 1998 (First 
Installment) of The Port of New York Authority ... 
are . . . eligible for dealing in [and] underwriting 
. .- by national banks.”’ 


5. The Port of New York Authority is a municipal cor- 
porate instrumentality of the States of New York and 
New Jersey created in 1921 by a compact between the two 
States with the consent of the Congress. The Port of New 
York Authority has no power to levy taxes or assessments. 
Its Consolidated Bonds are not obligations of the States 
of New York and New Jersey or of either of them and 
they are not guaranteed by the two States or either of them. 

6. The Port of New York Authority has present plans, 
in order to finance the capital costs required in connection 
with the construction of a ‘‘World Trade Center’’ in New 
York City, to issue Consolidated Bonds in the amount of 
approximately $500,000,000. 

7. On November 4, 1965, the Port of New York Authority 
offered for sale $25,000,000 of its Consolidated Bonds, 30th 
Series (First Installment). The First National City Bank 
of New York and the Continental Illinois National Bank 
& Trust Company jointly submitted a bid for such bonds. 

8. There are presently outstanding approximately $800,- 
000,000 of Port of New York Authority Consolidated Bonds. 
Such bonds are from time to time offered for sale by the 
holders thereof in the secondary market. Since November 
1, 1965, national banks have dealt in Port of New York 
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Authority Consolidated Bonds in the secondary market, 
buying and selling such bonds as principals. 

9. In 1965, approximately $3.5 billion of State and politi- 
cal subdivision bonds not secured by the general power 
of taxation were issued. Similar or greater amounts of 
such bonds will be issued in the future. Many of such 
bonds would be eligible for national bank underwriting 
under the defendant’s redefinition of ‘general obligations” 
contained in his Investment Securities Regulation, as that 
redefinition has been implemented by the specific rulings 
thereunder contained in 12 C.F.R. §§ 1.105 et seq., including 
and in particular the defendant’s ruling with respect to 
eligibility for bank underwriting of Port of New York Au- 
thority Consolidated Bonds. 
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Affidavit of Chester W. Laing in Support of Plaintiffs’ 
Motion for Summary Judgment 
[Filed: July 17, 1966] 


County or New York, 
State of New York, ss. 


Chester W. Laing deposes: 


1. I joined the firm of John Nuveen & Co. in the capacity 
of a trainee in July 1932 upon graduation from the Uni- 
versty of Chicago (School of Business). I became head 
of the Underwriting Department in 1936, was admitted 
to partnership January 1, 1946 and as of January 2, 1954, 
when the firm commenced operation as a corporation, I 
was named a Director and President, in which capacities 
I continue to function. John Nuveen & Co., established 
in 1898, is today the oldest and largest firm underwriting 
and dealing exclusively in the various types of obliga- 
tions of the states and their political subdivisions. The firm 
has fifteen offices and deals in obligations issued in all 
of the fifty states as well as the Commonwealth of Puerto 
Rico. In 1965 the firm participated in bidding on almost 
two-thirds of the more than $11 billion of new state and 
political subdivision bond issues offered, and syndicates 
in which the firm was a participant purchased and offered 
to the public close to half of the amount bid for. The firm 
is consistently among the top ten major managing under- 
writers in the country and consistently underwrites more 
revenue bond issues (state and political subdivision obliga- 
tions not secured by the general taxing power) than any 
other firm. This affidavit is submitted in support of Plain- 
tiffs’ Motion for Summary Judgment. 

2. Investment bankers perform two basic functions: first, 
underwriting and distributing new issues of securities, and 
second, maintaining markets in outstanding securities. All 
of the plaintiffs and plaintiff-interveners perform these 
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functions with respect to state and political subdivision 
bonds, and most of them do so as well with respect to 
other types of securities. Commercial banks also perform 
investment banking functions to the limited extent per- 
mitted by provisions of federal law. 

3. In underwriting state and political subdivision bonds, 
an investment banker buys such securities with the intent 
of reoffering them promptly to investors. Investment 
bankers thus provide a mechanism by which governmental 
units have ready access to the funds of investors. The 
price paid by investment bankers to a bond issuer for a 
specific issue of bonds is based on the price, called the 
“‘publie offering price’’, for which investment bankers es- 
timate the bonds can be readily sold to investors. The 
anticipated profit of the investment banker in underwriting 
the bonds is obtained by selling them at the public offer- 
ing price, which is higher than the price paid to the issuer 
for the bonds. There is, of course, always the risk of in- 
curring a loss if, due to market fluctuations or miscalcula- 
tion of an appropriate public offering price, the bonds can 
be sold only at a price lower than that paid. 

4. Typically, on all but the smallest bond issues, one or 
more groups of investment bankers will join in a ‘‘syn- 
dicate’’ to underwrite the issue. Formation of a syndicate 
has two basic purposes: a spreading of the underwriting 
risk, and achieving a broad distribution of the bonds. When 
bonds are offered by an issuer at public bidding, there are 
usually several syndicates, each composed of a number of 
investment bankers, which bid on the issue. 

5. An underwriting syndicate is formed, prior to a bond 
offering of an issuer, by one or more investment bankers 
who act as managers, notifying other investment bankers 
of the anticipated offering and inviting them to join the 
syndicate. Hach syndicate member has a “‘narticipation’’, 
a specific dollar amount of bonds which he takes responsi- 
bility for underwriting and selling, and which is used to 
determine his pro rata share of the syndicate’s profit or 
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loss. Each member of a syndicate is usually jointly and 
severally liable to the bond issuer for the purchase price 
of the entire amount of the bonds. 

6. Shortly before the syndicate submits its bid to the 
bond issuer, it will hold a meeting at which agreement 
among the underwriters will be reached on the bid price 
to be offered to the bond issuer, and the public offering 
price of the bonds to investors. The difference between 
these two prices is the anticipated compensation of the in- 
vestment bankers for their services including their bear- 
ing the risk of marketing. Any member of the syndicate 
is free, prior to submission of the bid, to withdraw from 
the syndicate if he is not in agreement with the final price 
and bidding terms, but of course the other members, or 
new participants, of the syndicate must be willing to ab- 
sorb the participation of underwriters withdrawing from 
the syndicate. 

7. There is usually a good deal of pre-sale effort before 
submission of the bid on the bonds. Institutional and other 
investors are contacted and given all available preliminary 
information with respect to the bonds. Once the bonds 
are purchased by a syndicate, they are offered to investors 
for sale. 

8. In the secondary market, investment bankers buy and 
sell and maintain markets in outstanding state and political 
subdivision bonds as principals. While substantial dif- 
ferences exist, the secondary market in state and political 
subdivision bonds may be compared to the over-the-counter 
market in outstanding common stock. Investment bankers 
also perform functions essentially similar to underwrit- 
ing in making secondary offerings when an investor has 
a large block of bonds to sell. 

9. Each of the plaintiffs and plantiff-interveners in this 
case engages in underwriting and dealing in obligations 
of states and political subdivisions thereof, including gen- 
eral obligations. 

10. State and political subdivision obligations fall into 
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two basic classifications: general obligation bonds and rev- 
enue bonds, which may be briefly described as follows: 


“‘These bonds can be classified into two general cate- 
gories: (i) general obligations which are secured by 
the full faith, credit, and taxing power of the issuer, 
and (ii) revenue bonds which are payable only from 
revenues derived from tolls, charges, rents or special 
taxes.’’ Comparative Regulations o f Financial Institu- 
tions, House Committee on Banking and Currency, 
Subcommittee on Domestic Finance, 88th Cong. (1963) 
p. 189 (Italics in text). 


11. While the term ‘‘general obligations’’ used in refer- 
ence to municipal bonds is primarily legal in nature, iden- 
tifying the security of the bonds, it is also a term of com- 
mon usage among those engaged in underwriting and deal- 
ing in state and political subdivision bonds, as well as in- 
vestors in such bonds. The customary usage of the term 
“general obligations”? is to describe a bond which is 
secured by the full faith, credit and general taxing power 
of the issuer or other obligor. This was true prior to the 
passage of the Glass-Steagall Act 1933, and continues to be 
true today. For example, Fundamentals of Investment 
(Rice ed., 1926) states at page 218 as follows: 


“‘The general obligation bond is payable from a direct 
ad valorem tax against all of the taxable property in 
the subdivision and in the case of delinquencies it is 
the duty of the authorized officers to impose an addi- 
tional tax, if necessary, to take care of such delinquen- 
cies. Therefore, the chances for default in the case 
of the general obligation bond are very remote. The 
taxing power and the full faith and credit of the entire 
community are behind the general obligation bond 
and are the security for its payment.”’ 
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12. The Manual of Laws Relating to Loans and Invest- 
ment by National Banks, prepared by the American Bankers 
Association (1936) states at page 73 as follows: 


“General obligations of states and their political sub- 
divisions. (The test of a ‘general obligation’ is 
whether the obligor can be required to resort to its 
general taxing power to pay such obligations.) See City 
of Eugene v. Willamette Valley Co., 52 Ore. 490, 97 
Pac. 817 (1908).’’ (Italics in text). 


13. While recognizing that the construction of the statu- 
tory term ‘‘general obligations of any state or of any polit- 
ical subdivision thereof’? is at issue in this case, for pur- 
poses of convenience I shall use the term “¢general obliga- 
tions’”’ in accordance with its long-standing and customary 
meaning, as indicated in Paragraph 11, among those en- 
gaged in underwriting and dealing in obligations of states 
and political subdivisions. 

14. The second basic category of state and political sub- 
division obligations is that of revenue bonds, which in- 
cludes bonds payable from special funds or excise taxes 
such as gasoline and cigarette taxes, and bonds payable 
from revenues of particular projects, such as toll bridges 
and roads, and municipal water and electric systems. 

15. Revenue bonds first received wide attention in 1895 
when the City of Spokane, Washington, issued obligations 
for the purpose of building a water system. The obliga- 
tions were to be secured by the revenues to be derived from 
the operation of the water system. The Supreme Court 
of Washington upheld the legality of the security issue in 
Winston v. City of Spokane, 12 Wash. 524, 41 Pac. 888 
(1895). Other issues secured by revenues of particular 
projects followed, first in the Northwest, and then through- 
out the country. A leading authority, Knappen, Revenue 
Bonds and the Investor (1939) states that 


“¢ After the World War (i.e., World War I) the issues 
came much more frequently and the practice of utiliz- 
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ing revenue bonds began to spread across the country.”’ 
(p. 12). 


One of the largest revenue bond issuers in the period prior 
to passage of the Glass-Steagall Act in 1933 was the Port 
of New York Authority, created in 1921 by a compact be- 
tween the States of New York and New Ji ersey, which issued 
$142 million revenue bonds in the period 1926-1932. 


16. A related type of state and political subdivision 
obligation are bonds issued by local public housing authori- 
ties for the purpose of constructing housing for low-income 
groups, known as ‘‘New Public Housing Authority Bonds’’, 
While such public housing authorities in most cases pledge 
their full faith and credit to the payment of their bonds, they 
have no taxing power. Such bonds are not ““general obliga- 
tions’’. Federal law since 1949 has provided that an agency 
of the United States may enter into binding contracts with 
the local public housing authorities under which the agency 
unconditionally undertakes to make such funds available 
as are necessary to meet all principal and interest pay- 
ments on the authority’s bonds. New Public Housing Au- 
thority Bonds are recognized as being for all practical 
purposes obligations of the United States, although payable 
by the local public housing authority issuing the bond. At 
the same time that this additional security feature was 
provided, the federal banking statutes were amended to 
permit commercial banks to underwrite and deal in such 
bonds. 63 Stat. 439-40 (1949), 12 U.S.C. § 24, Para. 7. 


17. New issues of general obligation and revenue bonds 
sold in the period 1961-1965, as compiled by the Investment 
Bankers Association,* are as follows: 


* The Investment Bankers Association is a trade association of invest- 
ment bankers and commercial banks performing investment banking fune- 
tions, and its statistical compilations are accepted and relied upon in the 
business. It reports as general obligations all state and political subdivision 
bonds which are secured by the general taxing power, and as revenue bonds 
all other state and political subdivision bonds (other than New Public 
Housing Authority Bonds) which are not so secured. 
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(000 omitted) 
General Obligation Bonds Revenue Bonds 


1961 $5,714,630 $2,385,408 
1962 5,575,127 2,644,462 
1963 5,854,544 4,180,118 
1964 6,402,827 3,578,787 
1965 7,160,405 3,516,726 


18. The recent volume of new issues of revenue bonds 
will be maintained or increased in the future. 

19. In the secondary market in state and political sub- 
division obligations, bonds offered for sale on any given 
business day during the first half of 1966 ranged from 
about $400 to $500 million, and I estimate total secondary 
market sales for 1965 at upwards of $15 billion. 

20. I turn now to consideration of the effect of the de- 
fendant Comptroller’s rulings. Commercial banks are au- 
thorized by federal law to underwrite and deal in certain 
securities—‘‘general obligations of any state or of any 
political subdivision thereof”. 12 U.S.C. §24, Para. 7. 
In underwriting and dealing in general obligation bonds, 
commercial banks compete directly and continuously with 
investment bankers. Banks organize and manage syndi- 
cates. Banks participate in syndicates. Banks make mar- 
kets in such securities and handle secondary offerings. For 
example, bank participations in general obligation bond 
underwriting syndicates are approximately one-quarter of 
total underwriting participations in such syndicates, with 
investment bankers accounting for the remainder. 

21. The defendant Comptroller has published, in his In- 
vestment Securities Regulation, 12 C.F.R. Part 1, a redefi- 
nition of “‘general obligations of any state or of any political 
subdivision thereof’’. Many of the approximately $3.5 bil- 
lion of revenue bonds issued in 1965 would be ‘‘general obli- 
gations’’ under this redefinition. In implementation of this 
redefinition, the defendant Comptroller has issued a number 
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of rulings that particular bond issues are eligible for bank 
underwriting and dealing. 

22. The effect of the Comptroller’s regulations at issue 
in this suit has been to increase the authorization given 
banks so as to add additional securities of states and polit- 
ical subdivisions thereof in which banks may participate 
as managing underwriters, members of underwriting syn- 
dicates and dealers. The regulations have thus vitiated 
to a substantial degree the separation of commercial bank- 
ing and investment banking accomplished by the Glass- 
Steagall Act of 1933. Prior to the promulgation of these 
regulations, investment bankers, including the plaintiffs 
and the plantiff-interveners, competed among themselves 
in underwriting and dealing in revenue bonds. Since the 
promulgation of these regulations, banks have under- 
written and dealt in revenue bonds, in competition with 
investment bankers. To the extent that the defendant’s reg- 
ulations give banks authority to underwrite and deal in 
revenue bonds, they have competed and will continue to 
compete with investment bankers, and divert to themselves 
business which would otherwise be handled by investment 
bankers. 

23. Bank competition in underwriting revenue bonds may 
occur in both public bidding and negotiated underwriting 
for such bond issues. When revenue bonds are offered at 
public bidding, syndicates managed by and consisting of 
commercial banks may and have bid in competition with 
syndicates managed by and consisting of investment bank- 
ers. Many revenue bonds may often be offered by a nego- 
tiated underwriting rather than at public bidding. Where 
this method is followed, the authority issuing the bonds 
selects the underwriter to manage and distribute the issue 
prior to the receipt of any bid for the bonds. In such cases 
the issuing authority also customarily designates to a sub- 
stantial extent the composition of the proposed underwrit- 
ing syndicate. The selection of the managing underwriter 
and the other underwriters is influenced by many factors, 
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including the standing, reputation, ability and capital of the 
underwriters involved. Under the defendant’s regulations 
permitting commercial banks to underwrite revenue bonds, 
issuers have on occasion designated commercial banks to 
participate as underwriters in negotiated financing for 
such issues. Prior to the change in the Comptroller’s rul- 
ings only investment bankers were designated for such pur- 
poses. 

24. Two examples illustrate the effect of the defendant 
Comptroller’s rulings. By rulings issued July 3, 1963 
and February 13, 1964, defendant Comptroller ruled $50 
million 18th Series Bonds and $50 million 19th Series Bonds 
of the Pennsylania General State Authority eligible for 
bank underwriting and dealing (12 C.F.R. $§ 1.125 and 
1.132). The Authority neither possesses nor pledges the 
general power of taxation to the payment of the bonds. 
Prior to July 3, 1963, commercial banks had not attempted 
to underwrite, underwritten or dealt in bonds of the Au- 
thority. 

25. In the period July 9, 1963 to March 1, 1966, the Au- 
thority has offered an aggregate principal amount of 
$320.25 million bonds at seven separate sales. At each of 
these sales, one or more commercial bank underwriting syn- 
dicates have attempted to underwrite such bonds, and have 
actually underwritten $170.25 million of such bonds. Two 
or more investment banker syndicates, each including a 
number of plaintiffs in this case, have attempted to pur- 
chase and underwrite such bonds, and have underwritten 
$150 million of such bonds. In addition, commercial banks 
are now dealing in bonds of the Authority in the secondary 
market. 

26. By rulings issued August 16, 1963 and December 
17, 1964, the defendant Comptroller ruled State of Wash- 
ington Public School Plant Facilities and Public Building 
Bonds eligible for bank underwriting and dealing (12 C.F.R. 
§ 1127). Such bonds are not secured by the general tax- 
ing power of the State of Washington, and the 1961 au- 
thorizing legislation with respect to the Public School Plant 
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Facility Bonds provides that **(s)uch bonds shall state 
distinctly that they shall not be a general obligation of 
the State of Washington’. State v. Martin, 62 Wash. 2d 
645, 384 P. 2d 833, 834 n. 1 (1963). Prior to August 16, 
1963, commercial banks had not attempted to underwrite, 
underwritten or dealt in such bonds. 

27. At three sales since September 4, 1963, $65.75 mil- 
lion of such bonds have been offered. A commercial bank 
syndicate has purchased and underwritten all of such bonds 
at each sale. Three investment banker syndicates, each 
ineluding a number of the plaintiffs in this case, have at- 
tempted to purchase and underwrite such bonds at each such 
sale. In addition, commercial banks are now dealing in 
such bonds in the secondary market. 

28. On November 1, 1965, the defendant Comptroller 
ruled, in response to a request of the First National City 
Bank of New York, that Port of New York Authority 
Consolidated Bonds (30th Series, First Installment) were 
eligible for bank underwriting and dealing. (12 C.F-R. 
§ 1.167). 

29. The Port of New York Authority is a corporate in- 
strumentality and political subdivision of the States of 
New York and New Jersey, created in 1921 by a Compact 
between the two states. It plans, finances, constructs, leases 
and/or operates land, sea and air terminal and transporta- 
tion facilities within the Port of New York District, an area 
within a 25 mile radius of the Statue of Liberty. The Port 
Authority has no power to levy taxes or assessments. 
Financing of its facilities is accomplished through the is- 
suance of its bonds, which are underwritten and sold to 
investors. The proceeds of these bonds are used to con- 
struct or acquire facilities which are then operated as a 
source of revenues such as tolls or rentals. These revenues 
are the source of payment of the Port Authority’s bonds. 
The Port Authority’s Consolidated Bonds are not obliga- 
tions of, nor guaranteed by, the States of New York and 
New Jersey or either of them. 

30. Prior to November 1, 1965 (except for the period 
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prior to the passage of the Glass-Steagall Act and for a 
limited period of time subsequent to the passage of that 
Act), commercial banks had not attempted to underwrite, 
underwritten or dealt in bonds of the Authority. 

31. Since November 1, 1965, commercial banks have dealt 
in Port of New York Authority Consolidated Bonds in 
the secondary market. There were outstanding on Decem- 
ber 31, 1965 approximately $860 million of such bonds. 
At public bidding for $25 million Consolidated Bonds of 
the Authority on November 4, 1965, the First National 
City Bank of New York and the Continental Illinois Na- 
tional Bank and Trust Co. jointly submitted a bid for such 
bonds, but an investment banker syndicate including a num- 
ber of plaintiffs in this case purchased and underwrote 
such bonds. 

32. The Port of New York Authority has present plans to 
issue approximately $500 million additional Consolidated 
Bonds in order to finance the construction of a ‘‘World 
Trade Center’’ in New York City. On the basis of trade 
information, I understand that one or more representatives 
of commercial banks have expressed an intention to attempt 
to underwrite future issues of Port of New York Authority 
Consolidated Bonds. 

Cuester W. Larne. 


Subscribed and sworn to before me this 5th day of July, 
1966. 


Tomas W. Bucstey, Notary Public, State of New York. 
No. 245509300. Qualified in Kings County. Certificate 
Filed in New York County. Commission Expires March 
30, 1968. ; 
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Affidavit of Cyril V. Smith, Jr., in Support of Plaintiffs’ 
Motion for Summary Judgment 
[Filed: July 17, 1966] 


Crry or Wasuincton 
District of Columbia, ss. 


Cyril V. Smith, Jr., being first duly sworn, states as 
follows: 


1. Gerhard A. Gesell, W. Graham Claytor, Jr. and I 
are counsel to the plaintiffs in this case. 

2. Plaintiffs sought to discover by motion unpublished 
rulings of the Comptroller of the Currency interpreting 
the statutory phrase ‘‘general obligations of any State 
or of any political subdivision thereof’’, contained in the 
McFadden Act of 1927, 44 Stat. (Pt. 2) 1226, and the Glass- 
Steagall Act of 1933, 48 Stat. 185. In response to that 
motion, counsel for the defendant made available such 
rulings of the comptroller as were contained in the central 
files of his office. There are attached hereto as Appendices 
A, B, and C copies of interpretations of the statutory phrase 
by the Comptroller made available to me. 

3. Appendix A-1 through A-32 contains, in chronological 
order, 32 letter rulings or other statements of position by 
the Comptroller with respect to the interpretation of ‘“gen- 
eral obligations’? under both the McFadden Act and the 
Glass-Steagall Act, all issued prior to the time the de- 
fendant assumed the office of Comptroller. Of these 32 
rulings, only the 1934 Port of New York Authority ruling 
(A-3)? is at variance with the consistent interpretation that 


1 All these rulings, with the exception of A-2, were obtained from the 
Comptroller. A-2 was submitted to Congress by the former Associate Chief 
Counsel of the Office of the Comptroller of the Currency. Hearings on 
H.R. 5845 et al. Before the House Committee on Banking and Currency, 
88th Cong. Ist Sess. (1963) pp. 1046-47. 

? The letter to the Chairman of the Reconstruction Finance Corporation 
(A-11) indicates that a similar ruling was made with respect to Triborough 
Bridge Authority Bonds. 
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a general obligation is a bond secured by the general power 
of taxation. Thus, for example, the ruling the of August 
12, 1937, with respect to Kentucky Bridge Revenue Bonds 
(A-8) refers to: 


“_. . the ‘general’ obligations of a State, ie., outright, 
general obligations of the State supported by the gen- 
eral taxing power... .’’ 


4. Excerpts from the ‘‘Bulletin of the Comptroller of the 
Currency”’ are attached hereto as Appendix B. The Bul- 
letin, distributed primarily to national bank examiners, 
contains digests of important rulings of the Comptroller. 
With respect to the interpretation of the term ‘‘general 
obligations”’, the Bulletin digests some of the rulings con- 
tained in Appendix A, as well as others of the Comptroller, 
to the effect that ‘‘general obligations’’ are obligations 
secured by the general power of taxation. 

5. Appendix C is an excerpt from the 1957 ‘‘Digest of 
Opinions of the Office of the Comptroller of the Currency’’. 
It states in part: 


“In order to qualify as ‘general obligations’ of a polit- 
ical subdivision, securities must be backed by its full 
taxing powers.’’ 


6. Prior to the commencement of this, case, I requested 
permission of the Board of Governors of the Federal Re- 
serve System to inspect unpublished rulings relating to 
the Board’s interpretation of ‘‘general obligations of any 
State or of any political subdivision thereof’’. Such per- 
mission was granted and copies of rulings and other state- 
ments of position by the Board made available to me from 
the Board’s central file are attached hereto as Appendix D. 


Cyrw V. Smrra, JR. 


Subscribed and sworn to before me this 5th day of July, 
196. Justine W. Bicos, Notary Public, D.C. 
My Commission Expires May 14, 1971. 
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Comprrotizr’s Lerrer Runes 


Date 
November 29, 1932 


October 23, 1934 
November 21, 1934 


February 18, 1936 


June 10, 1937 
June 11, 1937 
June 15, 1937 
August 12, 1937 
August 26, 1937 


September 1, 1937 


September 8, 1937 
March 1, 1938 
March 21, 1938 


September 8, 1938 
June 2, 1939 


December 4, 1939 


Subject 
Port of New York Authority 
Bonds 
General obligations 
Port of New York Authority 
Bonds 
Definition of terms “general 
obligations” and “political sub- 
division of State” 
New Mexico Highway deben- 
tures 
California Toll Bridge Author- 
ity 
New Mexico Highway deben- 
tures 
Kentucky Bridge Revenue 
Bonds 
California Toll Bridge Author- 
ity Bonds 
Montana Highway Anticipa- 
tion Debentures and Colorado 
Highway Warrants 
Triborough Bridge Authority 
Bonds 
New York City Parkway Au- 
thority Bonds 
Alabama Bridge Authority 
Bonds 
Mississippi Highway Bonds 
Letter to Senator McGuffey 
concerning powers of national 
banks to invest in Pennsylvania 
Turnpike Bonds 
Interpretation of term “State 
or political sub-division” 


Date 


January 8, 1941 
May 13, 1941 


July 15, 1941 


May 5, 1942 


June 3, 1942 


February 19, 1943 


January 15, 1948 
May 4, 1948 
May 19, 1948 


June 3, 1949 
July 15, 1954 
October 11, 1954 
October 18, 1956 
January 7, 1957 


May 24, 1957 


February 15, 1961 
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Subject 


Revenue bonds 

Port of New York Authority 
and Triborough Bridge Au- 
thority Bonds 

Port of New York Authority 
and Triborough Bridge Au- 
thority Bonds 

State of Georgia Highway cer- 
tificates 

University of Illinois Medical, 
Dental and Pharmacy Building 
Bonds 

Charity Hospital of Louisiana 
and Louisiana State University 
and Agricultural and Mechani- 
cal College Bonds 

Floyd County water revenue 
bonds 

Decatur School District teach- 
ers orders 

West Virginia State Road Com- 
mission Special Revenue bonds 
and Bluefield State Teachers 
College Dormitory bonds 
Definition of term “political 
subdivision” 

Highway and bridge bonds is- 
sued by various states 

Water revenue bonds 

High school district warrants 
Michigan Limited Access High- 
way Dedicated Tax Bonds 
Letter to Chairman of House 
Banking and Currency Com- 
mittee concerning powers of 
national banks to invest in rev- 
enue obligations 

New Mexico Highway Deben- 
ture Bonds 
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Appendix B 


Date 
October 26, 1936 91 


February 15, 1937 128 


July 15, 1937 


August 15, 1937 


January 1, 1938 


January 1, 1938 


January 1, 1938 


January 1, 1938 
April 1, 1938 


August 15, 1941 


BULLETIN oF THE COMPTROLLER OF THE CURRENCY 
4 Number 


Subject 


Interpretation of term 
“general obligations” 
Purchase of bonds pay- 
able out of revenue of 
electric light plant and 
water works 

New Mexico Highway 
debentures as ‘“‘invest- 
ment securities”’ 

Sewage disposal and first 
mortgage revenue bonds 
as general obligations 
Interpretation of term 
“general obligations.” 
Purchase of bonds pay- 
able out of revenue of 
electric light plant and 
water works 

Bridge and construction 
bonds as investment se- 
curities 

Highway debentures as 
“Snvestment securities.” 
Interpretation of term 
“political subdivision of 
a State’ as applied to 
limitations on purchase of 
‘Gnvestment securities.” 
Eligibility of Port of New 
York Authority and Tri- 
borough Bridge Author- 
ity Bonds. 
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Appendix C 


Dicest or Oprvions oF THE OFFICE OF THE COMPTROLLER OF 
THE CURRENCY RELATING TO THE OPERATIONS AND Powers 
or National Banks. 


Date § Number Subject 


June, 1957 520 Definition of “general ob- 
ligation of political sub- 
division.” 
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Appendix D 


Feprrat Reserve Boarp Ruuincs 


Date Subject 


October 17, 1938 Local Public Housing Author- 
ity Bonds 

April 25, 1940 Letter to Senator Bilbo con- 
cerning investment by State 
member banks in Mississippi 
Highway Bonds. 

August 19, 1943 Alabama Bridge Finance Cor- 
poration Bonds. 

March 27, 1952 West Virginia Veterans’ Bonus 
Bonds. 
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A-1 


(Port of New York Authority Bonds as Exempt Securities) 


November 29, 1932. 
Mr. J. F. Fowler, 
New York City. 


Re: Port of New York Authority Obligations, Inv. Sec. 
Dear Sir: 


Your letter of November 28 is received in further ref- 
erence to obligations of the Port of New York Authority 
under Section 5136, U.S.R.S. You state that the Port of 
New York Authority is a political subdivision of the States 
of New York and New Jersey, and that, therefore, the 
question specifically raised is whether its obligations are 
general obligations of a political subdivision of those states 
which would come under the exception to the Section named, 
and requesting the opinion of this office in this connection. 

On January 30, 1914, the then Attorney General of the 
United States rendered an opinion construing the mean- 
ing of the words ‘‘political subdivisions”’ as used in the 
1913 Revenue Act (see Opinions of Attorney General, Vol- 
ume 30, page 252) as follows: 


“Special assessment districts when lawfully created 
under the authority of the states for the purpose of 
the improvement of streets and public highways, the 
provision of sewerage, gas and lights, and the reclama- 
tion, drainage or irrigation of considerable bodies of 
land within the state are ‘political subdivisions’ thereof 
within the meaning of the proviso in paragraph B of 
Section 2 of the Income Tax Provisions of the Revenue 
Act of October 3, 19137’. 


In view of this opinion the position of this office is that 
if obligations are payable from a special tax or assessment 
against a particular district section 5136, U.S.R.S., would 
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limit the amount which might be purchased to twenty-five 
per cent of the capital and surplus of the bank, but if gen- 
eral obligations of the State or political subdivision thereof 
they are exempt from the limit. 

On pages 1917-19 of Moody’s Government & Municipals 
for 1932, it is noted that this corporation owns and operates 
four vehicular toll bridges, ete., and that its income is de- 
rived from revenues and tolls received therefrom, and not 
from either general or special taxation of the States of 
New York and New Jersey. Under these circumstances it 
is not believed that obligations of the Port of New York 
Authority are general obligations of the States mentioned 
within the meaning of Section 5136, U.S.R.S., that would 
come under the exception thereto. Therefore, this office 
is of the opinion that a national bank could not lawfully 
invest in these securities to an amount in excess of twenty- 
five per cent of its capital and surplus, as stated in office 
letter of November 22. 


Very truly yours, 


Joun L. Procror, 
Deputy Comptroller. 
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A-2 


Excerpt from testimony of David B. Hexter, Assistant 
General Counsel, Federal Reserve Board, and former As- 
sociate Chief Counsel, Office of Comptroller of the Currency 
(Hearings on H. R. 5845 et al, Before the House Committee 
on Banking and Currency, 88th Cong., 1st Sess. (1963) pp. 
1046-47) : 


“In a letter to an investment securities company dated 
October 23, 1934, the Comptroller stated that it was 
the practice of his Office to consider the term ‘general 
obligations’ as referring to 


‘Obligations which are payable either directly or ul- 
timately, without limitation to a special fund, from 
the proceeds of taxes authorized to be levied upon 
all the taxable real and personal property within the 
limits of the governmental entity issuing such obliga- 
tion. This naturally excludes all classes of special 
obligations which are payable solely out of a special 
fund derived from special assessment or other limited 
sources. One applicable test is whether or not the 
holder of such general obligations will be entitled to 
writ of mandamus to compel the levy and collection 
of a tax upon all the taxable property of a State or 
political subdivision which issued the obligation.’ ”’ 
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(Port of New York Authority bonds as exempt securities) 


November 21, 1934. 
The National City Bank, 
New York City, New York. 


Port of New York Authority: purchase of bonds of. 
Gentlemen: 


Reference is had to your letter of November 19 stating 
that your institution desires to deal in, underwrite, and 
purchase for its own account bonds to be issued by the Port 
of New York Authority and requesting to be informed 
whether under Paragraph Seventh of Section 5136 of the 
Revised Statutes as amended, the bank may, without limita- 
tion or restriction, deal in, underwrite, and purchase such 
bonds for its own account. 


Determination of this question depends upon whether 


or not such obligations, which you state will carry a pledge 
of the Port Authority’s full faith and credit, may be con- 
sidered ‘‘general obligations of any State or of any polit- 
ical subdivison thereof’? within the intent of the statute 
referred to. 

In connection with the question presented, you have sub- 
mitted the following reference matter: 


1. Port Authority Statutes - Sixth Edition - January, 
1934. 

. Port Authority Statutes-First Supplement to Sixth 
Edition-September, 1934. 

. Opinion of Charles E. Hughes, Esq. (now Chief 
Justice of the U.S. Supreme Court) dated Novem- 
ber 10, 1925. 

. Opinion of Attorney General Bennett of the State 
of New York, dated February 8, 1934. 

. Memorandum upon Power of National Banks to 
Purchase Port Authority Bonds, prepared by legal 
advisors of the Port Authority. 
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. Opinion of Thomson, Wood & Hoffman, counsel of 
the Port Authority, dated September 25, 1934. 

. Letter dated July 27, 1934, of the Port Authority to 
Shearman & Sterling to which were attached the 
following: 


(a) Opinion of Attorney General Bennett of the 
State of New York, dated May 31, 1934. 

(b) Opinion of Attorney General McReynolds of 
the United States, dated January 30, 1914. 


. Letter dated November 8, 1934 of the Port Author- 
ity to Shearman & Sterling. 

. Letter dated November 15, 1934 of the Port Au- 
thority and enclosure of specimen copy of a Port 
Authority bond. 

10. Letter dated November 15, 1934 from Thomson, 
Wood & Hoffman. 

11. Pamphlet describing the outstanding issues of 
Bonds and other Securities of the Port Authority. 


After studying the foregoing documents and material 
from other sources, we have come to the conclusion that 
assuming the bonds in question will be supported by a 
pledge of the full faith and credit of the Port of New York 
Authority, they are, in our opinion, within the exceptions 
of Paragraph Seventh of R. S. 5136 as amended by the 
Banking Act of 1933, particularly so much of said exception 
as refers to ‘‘general obligations of any State or of any 
political subdivision thereof.’’ 

As to whether or not the bank may, ‘‘without limitation 
or restriction,’ purchase such bonds for its own account, 
we point out that while such action is not subject to the 
restrictions specified in the aforesaid statute that this office 
has taken the position that although loans to political sub- 
divisions are not subject to the limitations prescribed by 
Section 5200 of the Revised Statutes, nevertheless the 
amount of such loan in any given case should be kept within 
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conservative limits and not out of proportion to the bank’s 
loaning ability. The close analogy from the standpoint of 
the bank, between a loan to a political subdivision and an 
investment in the obligations thereof, makes the office posi- 
tion as to the limit on such loans equally applicable as to 
the limit on such investments. 


Very truly yours, 


J. F. T. O'Connor, 
Comptroller of the Currency. 
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(Definition of terms ‘‘general obligations”’ and “<nolitical 
subdivision of State’’) 
S 336 


February 18, 1936. 


Mr. Norfleet Turner, Vice President 
The First National Bank 
Memphis, Tennessee 


Dear Sir: 


Your letter of February 7 is received, requesting to 
be advised with respect to the right of a national bank to 
underwrite an issue of bonds and also with respect to the 
interpretation of the term ‘‘general obligations”’. 

Section 5136, U.S.R.S., as amended by the Banking Act 
of 1935, specifically prohibits a national bank from under- 
writing any issues of securities or stock. 

This office has taken the position that a ‘‘general obliga- 
tion’”’ is one payable from the general funds of the muni- 
cipality and that such obligations are exempt from the 
limit prescribed for investment securities under Section 
5136, U.S.R.S., as amended by the Banking Act of 1930. 

If, however, provision is made for the payment of an obli- 
gation from a special fund or by a special tax, such as 
those mentioned by you, i.e., gasoline taxes, water depart- 
ment revenues, etc., it would not be exempt from the limit 
but would be subject to the ten per cent limit imposed by 
Section 5136, U.S.R.S. 

If the question of whether the issuer of the bonds is a 
political subdivision is involved, you are advised that the 
Attorney General of the United States has expressed the 
opinion that a subdivision must have been one that was 
lawfully created under the authority of the state, such 
as special assessment for the purpose of improving streets, 
public highways or provision for sewerage, gas and lights 
and reclamation, drainage or irrigation districts. 


Very truly yours, 


(Signed) Gress Lyons, 
Ip/H : Deputy Comptroller. 
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(New Mexico Highway debentures as exempt securities) 


Mr. W. P. Sharpe, June 10, 1937. 
14 Wall Street, 
New York, New York 


Dear Sir: 


Reference is made to your letter of June 8, 1937, in 
which you state that the Mercantile-Commerce Bank and 
Trust Company, of St. Louis, is in doubt whether the new 
issue of State of New Mexico Highway Debentures con- 
stitute general obligations of that State, so as to be ex- 
empted from the limitations of Section 5136, US.B.S., 
and regulations, with respect to investment securities. 

Our conception of the general obligations so exempted 
are those which are payable by the State, without restric- 
tion as to any particular fund; of course this includes ob- 
ligations which are merely secured by a particular fund. 
The opinion of counsel which you submit refers to the fact 
that these obligations are 


““payable solely from the proceeds of the collection 
of any or all of the gasoline excise taxes, motor vehicle 
registration fees and property taxes, to the extent to 
which it is now provided by law that the proceeds of 
the collection of such fees and taxes shall be covered 
into the State Road Fund, as provided by Chapter 8, 
Laws of New Mexico, 1937, approved February 9, 1937, 
subject to prior charges payable from said revenues.”’ 


Since payment of such obligations appears to be limited 
to the funds described, it is our opinion that the same do 
not constitute general obligations within the exception 
clause of Section 5136. You will understand this does not 
preclude investment in these debentures within the limita- 
tions of the statute and the regulations. 


Very truly yours, 


(Signed) Grszs Lyons, 
RD JEK Deputy Comptroller. 
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A-6 


June 11, 1937. 
Hewes, Prettyman and Awalt, 
822 Connecticut Avenue, N.W., 
Washington, D. C. 


Gentlemen: 


Reference is made to your letter of February 8, 1937, 
and subsequent correspondence requesting a ruling on 
behalf of the American Trust Company of San Francisco, 
a State member bank, and the Anglo California National 
Bank of San Francisco as to whether or not the California 
Toll Bridge Authority is a political subdivision of the State 
of California and whether or not bonds issued by such Au- 
thority are general obligations of a political subdivision 
and therefore fall within the exceptions to the limitations 
and restrictions contained in Paragraph 7, of Section 5136 
U.S.R.S., with respect to dealing in, underwriting, and 
purchasing for the bank’s own account. 

You are advised that the Comptroller has held that the 
California Toll Bridge Authority is a political subdivision 
of the State of California but that the bonds issued by 
such political subdivision are not general obligations 
thereof and therefore such bonds do not fall within the 
exceptions of the limitations and restrictions contained in 
Paragraph 7, Section 5136, U.S.R.S., with respect to deal- 
ing in, underwriting, and purchasing for the bank’s own 
account. 

Very truly yours, 
(Signed) Wii114m Prentiss, Jr., 


Acting Comptroller of the Currency. 
KW/NRD 
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June 15, 1937. 
Mr. W. P. Sharpe, 
14 Wall Street, 
New York, New York 


Dear Sir: 


Mr. Frank A. Thompson, of St. Louis, Attorney for the 
Mercantile-Commerce Bank and Trust Company, of St. 
Louis, has discussed with this office the question whether 
State of New Mexico Highway Debentures constitute gen- 
eral obligations of that State, which question was the sub- 
ject of our letter to you dated June 10, 1937. 

Mr. Thompson points out that an amendment to the Con- 
stitution of New Mexico authorizes the State to become 
obligated through issuance of State Highway debentures 
without making restriction as to payment of the same from 
any particular fund or funds, and that the statute au- 
thorizing the issue of the debentures in question, while 
limiting the amount of such debentures to the amount of 
taxes allocable to the State Road Fund, makes no restric- 
tion that the holder of such debentures is limited to the 
State Road Fund for payment of the obligation. 

While it may be that the amendment and statute referred 
to would authorize the issuance of debentures in the form 
of general obligations, nevertheless the language of the 
debenture itself which you have furnished to us by tele- 
phone, does not create a general obligation of the State, 
but in fact restricts the payment of the debentures. 


‘*... only from the proceeds of the collection of the 
excise taxes of five (5) cents per gallon upon the sale 
or use of gasoline within the State of New Mexico, the 
motor vehicle fees in property, and other taxes to the 
extent to which it is now provided by law that the 
proceeds of the collection of such fees and taxes shall 
be converted into the State Road Fund and as pro- 
vided by the terms of the Act of the Thirteenth Legis- 
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lature of the State of New Mexico, hereinafter spec- 
ified,’’ 


and further provides that 


‘¢. _. the State will cause said fees and taxes to be 
properly collected and sufficient thereof set aside to 
pay this debenture and interest according to the terms 
thereof.’’ 


In view of the express provisions of the debenture, above 
quoted, which clearly negative any intention to create a 
general obligation on the State for the retirement thereof, 
there appears to be no occasion to further consider the 
construction of the statute suggested by Mr. Thompson, 
and it is necessary to reiterate the opinion expressed to you 
in our letter of June 10, 1937, to the effect that the debentures 
in question are not the general obligations of the State of 
New Mexico and hence are not exempted from the limita- 
tions of Section 5136, U.S.R.S., and regulations thereunder, 
governing acquisition of investment securities by member 
banks of the Federal Reserve System. 


Very truly yours, 


(Signed) Gress Lyons, 
Grass Lyons, 
Deputy Controller. 


DYAS: JEK 
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(Aggregate of Kentucky Bridge Revenue bonds which bank 


may purchase) 
August 12, 1937. 


Mr. M. L. Underwood, President, 
The First-Hardin National Bank, 
Elizabethtown, Kentucky. 


Dear Sir: 


Reference is made to your letter of July 29, 1937, and 
your telegram of August 5, 1937, in which you enter protest 
to and request reconsideration of the position of this office 
that the aggregate issues of Kentucky Bridge Revenue 
Bonds must be considered the obligations of one obligor 
or maker, namely, the Commonwealth of Kentucky, in com- 
puting the amount of the same which may be acquired by a 
national bank under the limitation prescribed by section 
5136, U.S.R.S., as follows: 


“Tn no event shall the total amount of the investment 
securities of any one obligor or maker, held by the 
association for its own account, exceed at any time 10 
percentum of its capital stock actually paid in and 
unimpaired and 10 percentum of its unimpaired surplus 
fund... .”’ 


It is understood that for each particular bridge project 
a separate issue of bonds is floated, each issue payable solely 
from revenues of the particular project covered. The speci- 
men bond furnished to this office provides that: 


“The Commonwealth of Kentucky by The State High- 
way Commission of Kentucky as an agency thereof for 
value received hereby promises to pay from the special 
fond provided therefor as hereinafter set forth but 
without obligation to pay from any other source, to the 
bearer, or, if this bond be registered as to principal, to 
the registered owner hereof, on the 1st day of July, 
1950, the principal sum of 
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and from said special fund to pay, but without obliga- 
tion to pay from other source, interest thereon from 
the date of this bond at the rate of three percentum, 
payable January 1, 1936, and semi-annually thereafter 
on the first days of January and July in each year, 
until payment of the principal sum . . . (the bond then 
proceeds to recite that it is issued as a part of a duly 
authorized issue of bonds for the captioned bridge 
project, which issue is ‘“‘payable as to principal and 
interest and premium, if any, from, and are secured 
by, a first lien on all the gross tolls collected for transit 
over the bridge or bridges in said project and all other 
revenues accruing therefrom, and the good faith of the 
Commonwealth of Kentucky is pledged to give its moral 
support to the payment of both principal and interest 
as the same will respectively become due,’’ and makes 
other provisions not pertinent to the instant question.) 


Your contention is understood to be that since each of the 
various issues of the bonds is payable solely from the reve- 
nues of a particular project, and not from the combined 
revenues of all projects, and since neither the Commonwealth 
of Kentucky nor its agent, the Kentucky Highway Commis- 
sion, are liable for any deficiency in such revenues, that each 
issue should be considered separately in applying the limita- 
tion of section 5136 quoted above. In the language of your 
letter: 


“Our attorney states that the courts have held that 
the tolls collected on the various projects must be used 
only to pay the charges, etc., connected with that par- 
ticular project. For this reason he feels that each 
project should be considered separately. Also he brings 
out the point that these bonds are not obligations of the 
Kentucky Highway Commission of the State of Ken- 
tucky, as you will see after reading the booklet which 
we are enclosing for your information.”’ 
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By the express provisions of the bond “<The Common- 
wealth of Kentucky by the State Highway Commission of 
Kentucky as an agency thereof for value received hereby 
promises to pay from the special fund provided therefor 
- . . but without obligation to pay from any other source 
(the principal and interest of the bond).’’ It is perhaps 
true that the restriction as to the Commonwealth’s promise 
to pay is sufficient to prevent violation of any constitutional 
provisions prohibiting the Commonwealth from becoming 
“‘obligated’”’ for the purposes of the bridge or similar 
projects. But it is unavoidably true that the bond does 
impose upon the Commonwealth a special or restricted obli- 
gation to pay the principal and interest of the bond from 
the specified fund, and in this sense the Commonwealth is 
certainly an obligor, insofar as there is any obligor. 

All authority of national banks to acquire investment 
securities is derived from section 5136, U.S.R.S., which 
defines the investment securities which national banks are 
authorized to acquire, as follows: 


“‘As used in this section the term ‘investment se- 
curities’ shall mean marketable obligations evidencing 
indebtedness of any person, copartnership, association, 
or corporation in the form of bonds, notes and/or 
debentures commonly known as investment securities 
under such further definition of the term “investment 
securities’ as may by regulation be prescribed by the 
Comptroller of the Currency.’’ 


To contend that the bonds in question are not ‘“ obligations 
evidencing indebtedness”’ (see underlined language above) 
of the Commonwealth is to argue that the same are not 
‘‘investment securities’’ at all, but are simply evidences of 
participating rights in a designated fund, a type of invest- 
ment not authorized to national banks. This office has never 
imposed such a narrow construction upon the definition, but 
has rather given effect to the obvious intention of Congress 
to permit national banks to invest in ‘special’? obligations 
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of States and political subdivisions of the nature and type 
of the revenue bonds under consideration. 

This intention is in part supported by the provisions of 
section 5136 exempting from the restrictions and limitations 
otherwise imposed by the section, “‘ general obligations of 
any State or of any political subdivision thereof,’’ thereby 
implying a distinction between the ‘‘general’’ obligations 
of a State, ie., outright, general obligations of the State 
supported by the general taxing power, and ‘‘special’’ obli- 
gations payable only from specified funds, and further im- 
plying that such ‘‘special’’ obligations are subject to the 
restrictions and limitations of the section. It is to be made 
clear that our position is not that national banks may not 
invest in the bridge revenue bonds; our construction of the 
law is merely such that the eligibility of these bonds are 
subject to the restrictions and limitations of section 5136 
and our regulations thereunder, and that in computing the 
amount of the same which may be acquired under such 
restrictions and limitations, the bonds must all be considered 
the obligations of the Commonwealth of Kentucky. 

It is further to be made clear that such position involves 
no ‘change of rating,’’ as stated in your telegram. It 
merely is an application of the position adopted by this 
office shortly after the first enactment on investment securi- 
ties, and consistently maintained since. Such position re- 
eeives its most frequent application with respect to bonds 
of municipalities, payable only from special assessments, 
where various issues are allocated and limited to revenues 
from particular assessment districts. The position has even 
been applied where payment of each bond of an issue has 
been allocated and limited to the revenue from a particular 
parcel of land or improvement within the assessment dis- 
triet covered by the issue. 


Very truly yours, 


[Copy Megible] 
Deputy Comptroller. 
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A-9 


(California Toll Bridge authority bonds as exempt securi- 
ties) 
August 26, 1937. 
Mr. Lloyd W. Dinkelspiel 
c/o Heller, Ehrman, White & McAuliffe 
Attorneys & Counselors at Law 
Nevada Bank Building 
San Francisco, California 


Dear Sir: 


Receipt is acknowledged of your letter of August 13 re- 
questing confirmation of your understanding of the opinion 
of this office as expressed to Hewes, Prettyman & Awalt 
under date of June 11, 1937 regarding the status of bonds 
issued by the California Toll Bridge Authority. 

You are correct in your understanding of the opinion, 
which is to the effect that the bonds in question are not 
general obligations of a political subdivision, and therefore 
do not fall within the exceptions to the limitations and re- 
strictions contained in paragraph 7, section 5136, U.S.R.S. 
This opinion does not, however, preclude the purchase of 
the bonds by national banks and member banks for their 
own account, subject to the limitations prescribed in the 
section referred to above, provided they meet the require- 
ments of the regulations prescribed by the Comptroller of 
the Currency. 


Very truly yours, 


(Signed) Gress Lyons, 
Deputy Controller. 
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(Montana Highway Anticipation Debentures and Colorado 
Highway Warrants as exempt securities) 


Baldridge McLaren S 3375 
September 1, 1937. 


Mr. R. W. Johnson, Vice President 
First National Bank 
White Sulphur Springs, Montana 


Dear Sir: 


Receipt is acknowledged of your letter of August 25, re- 
questing to be advised as to whether or not the purchase of 
Montana Highway Anticipation Debentures and Colorado 
Highway Warrants by your bank would be exempt from the 
limitations imposed by Section 5136, U.S.R.S., as amended. 

You state that these debentures were issued at various 
coupon rates, mature serially and are payable from a special 
fund derived from the State gasoline tax. 

Your statement that the debentures and interest thereon 
are payable from a special fund derived from the State 
gasoline tax would indicate that they are not general obliga- 
tions of the State, as contemplated by Section 5136, U.S.B.S., 
as amended, that is, payable without reference to any par- 
ticular or special fund, and that they would not be exempt 
from the limitation of the Section named but would be sub- 
ject to 10% of the bank’s unimpaired capital and surplus. 
This opinion is based upon your statement and without a 
specimen copy of the debentures or prospectus describing 
the terms thereof and giving full information in connection 
therewith. 

Very truly yours, 


(Signed) Gress Lyons, 


Deputy Controller. 
Ha/9/CFW 
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A-11 
(Triborough Bridge Authority bonds as exempt securities) 


September 8, 1937. 
Honorable Jesse Jones, 
Chairman, Reconstruction Finance Corporation, 
Washington, D.C. 


Dear Mr. Jones: 


Referring to your telephone inquiry this date, you are 
advised that this office has ruled that bonds of the Tri- 
borough Bridge Authority are exempt from the restrictions 
and limitations of section 5136, U.S.RB.S., and regulations 
thereunder, and that bonds of the California Toll Bridge 
Authority are not so exempt. 

Section 5136 provides that 


‘‘The limitations and restrictions herein contained as 
to dealing in, underwriting and purchasing for its own 
account investment securities shall not apply to obli- 
gations of the United States, or general obligations of 
any State or political subdivision thereof.......’’ 


While both the Triborough Bridge Authority and Cali- 
fornia Toll Bridge Authority are political subdivisions of 
a State, the distinction in these obligations is that those of 
the former are ‘‘general”’, that is, payable from any and all 
funds of the issuer without restriction, while those of the 
latter are not ‘‘general’’ in that payment of each of the 
various issues is restricted to the revenues from particular 
projects. 

Very truly yours, 


Kir Wriuiams, 
Executive Assistant Counsel, 
Comptroller of the Currency. 
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A-12 


(New York City Parkway Authority bonds as exempt securi- 


ee) March 1, 1938. 
Mr. John S. Linen, Vice President 

The Chase National Bank 

New York, New York 


Dear Sir: 


Reference is made to your letter of February 3, 1938 and 
to the conference in this office with yourself and Mr. Rey- 
nolds, in connection with the question as to whether or not 
the bonds proposed to be issued by New York City Parkway 
Authority would fall within the exceptions to the limitations 
and restrictions contained in Section 5136 of the Revised 
Statutes, as to dealing in, underwriting and purchasing in- 
vestment securities for the bank’s own account. 

As you will recall, you and Mr. Reynolds were advised 
at that time that this office had concluded that the position 
it had taken in its ruling in the case of the bonds issued by 
Triborough Bridge Authority was in error and that, in the 
opinion of this office, securities issued by agencies of the 
State, such as Triborough Bridge Authority, were not se- 
curities issued by a political subdivision of a State within 
the meaning of that term as used in Section 5136 of the 
Revised Statutes. You were likewise advised that this office 
would examine the New York City Parkway Authority case 
with an open mind and that if such examination disclosed 
some substantial difference between the Triborough Bridge 
case and the New York City Parkway case, the conclusions 
of this office in its reconsideration of the Triborough Bridge 
case would not preclude its ruling that bonds issued by New 
York City Parkway Authority might fall within the excep- 
tions to the said limitations and restrictions contained in 
Section 5136. 

Mr. Reynolds and you stated that you would give con- 
sideration to the possibility of amending the New York City 
Parkway Authority Act then before the New York State 
Legislature, with a view to bringing such Authority within 
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the meaning of the term “ political subdivision”? as used in 
said Section 5136, and also that you would give consideration 
to the advisability of suggesting that the bonds issued by 
such New York City Parkway Authority be unconditionally 
guaranteed as to principal and interest by the State of New 
York. Mr. Reynolds asked that he be given an opportunity 
to analyze the difference, if any, between the Triborough 
Bridge case and the New York City Parkway case, with a 
view to establishing, if possible, some substantial difference 
between the two cases which would differentiate the New 
York Parkway case from the Triborough Bridge case. You 
have subsequently advised this office verbally that it was 
not practicable to effect any change in the language of the 
New York City Parkway Authority Act, nor was it prac- 
ticable to have the State of New York unconditionally guar- 
antee as to principal and interest the securities issued by 
the said New York City Parkway Authority. You have also 
advised this office that Mr. Reynolds has nothing further to 
suggest to this office in its consideration of the question 
presented. 

Careful consideration has been given to the contents of 
your letter of February 3, together with the discussion of 
the subject matter had when the matter was presented to 
this office. This office has also examined and considered the 
various exhibits supplied by Mr. Reynolds and yourself, and 
has concluded that the securities to be issued by the New 
York City Parkway Authority would not fall within the 
exceptions to the limitations and restrictions contained in 
Section 5136 of the Revised Statutes as to dealing in, under- 
writing and purchasing investment securities for the bank’s 
own account. In the opinion of this office, the bank could 
purchase such securities only subject to the limitations con- 
tained in Section 5136 of the Revised Statutes, and the regu- 
lations governing the purchase of investment securities 
issued pursuant to such Section, 

Respectfully, 
(Signed) MarsHaxz R. Dices, 


MarsHatt R. Dices, 


LAK :mb Deputy Comptroller. 
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A-13 


(Alabama Bridge Authority bonds as exempt securities ) 


March 21, 1938. 
Mr. George O. Cooke 
Assistant Cashier and Auditor 
First National Bank 
Mobile, Alabama 


Dear Sir: 


Reference is made to your letter of February 15 in con- 
nection with the question theretofore presented to this office 
as to whether or not Alabama Bridge Authority 4% bonds 
due July 1, 1957, and school warrants issued by Alabama 
boards of education, are general obligations of a political 
subdivision of a State within the exceptions to the limita- 
tions and restrictions contained in Section 5136, U.S.R.S. 
as to dealing in, underwriting and purchasing investment 
securities for the bank’s own account. 

This office has concluded an examination of the question 
as to what securities are exempted from the said limitations 
and restrictions imposed in Section 5136 of the Revised 
Statutes. The ruling of this office in the case of the Tri- 
borough Bridge Authority bonds, referred to in your corre- 
spondence, should not be taken as a general precedent in 
determining what constitutes a political subdivision of a 
State. 

Careful consideration has been given by this office to the 
questions you have submitted, and you are advised that, in 
the opinion of this office, Alabama Bridge Authority 4% 
bonds due July 1, 1957, and school warrants issued by Ala- 
bama boards of education are not general obligations of a 
political subdivision of a State, as that term is used in said 
Section 5136, and, consequently, do not fall within the ex- 
ceptions to the limitations and restrictions therein contained 
as to dealing in, underwriting and purchasing investment 
securities for the bank’s own account. In the opinion of this 
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office, the bank could purchase such securities only subject 
to the limitations contained in said Section 5136, and the 
regulations governing the purchase of investment securities 
issued pursuant to that Section. 


Respectfully, 


(Signed) MarsHatt R. Dices, 
MarsHaLy R. Dices, 
Acting Comptroller of the Currency. 


LAK :mb 
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A-14 


(Mississippi Highway Bonds as ‘‘General’’ Obligations) 


September 8, 1938. 
Mr. Ralph J. Schwars 
Attorney-at-law 
Canal Bank Building 
New Orleans, Louisiana 


Dear Sir: 


Please refer to your letter dated June 17, 1938, and your 
letter dated May 21, 1938, wherein you inquire as to whether 
certain highway bonds issued by the State of Mississippi 
and payable solely from the State Gasoline Tax are general 
obligations of the State of Mississippi within the meaning 
of the term ‘‘general obligations”’ as used in that portion of 
the National Bank Act recorded in the 7th paragraph of 
Sec. 5136, U.S.R.S. You also inquire as to whether a national 
bank could be a part of a syndicate for the purchase and 
distribution of such bonds and whether if a national bank 
purchased in good faith and for its own account Mississippi 
State highway bonds it could subsequently dispose of the 
said bonds without being considered as having underwritten 
the issue. 

It would seem that an answer to the first inquiry will 
obviate the necessity for an answer to the last two, inasmuch 
as in our opinion the said highway bonds cannot be con- 
sidered as general obligations of the State of Mississippi 
for the reason that they are not payable out of funds other 
than the proceeds of the State Gasoline Tax. The bonds 
are in fact special obligations of the State, payable out of a 
special fund and are not secured in any manner by pledge 
of the full faith and credit of the State. Therefore, the said 
obligations are not exempt from the limitations and restric- 
tions set forth in Sec. 5136 of the Revised Statutes afore- 
noted. 

If upon receipt of this letter you still desire a reply to 
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the second and third inquiries contained in your letter of 
May 21, 1938, either in connection with these particular 
bonds or other securities, we will be glad to furnish you 
with our opinion relative thereto upon request. We wish 
to take this occasion to express our regret for the delay in 
responding to your inquiries and you may rest assured that 
the delay has been occasioned by circumstances entirely 
beyond our control and your future inquiries will be given 
prompt attention. 
; Very truly yours, 


EK. H. Goven, 
Deputy Comptroller. 
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A-15 
(Pennsylvania Turnpike bonds) 


Senator Joseph F. Guffey, Washington, D.C., June 2, 1939. 


Receipt is acknowledged of your letter of May 27, regard- 
ing Pennsylvania Turnpike Revenue 394% bonds. 

This matter has been given most careful consideration by 
this office during the past few months but I regret to advise 
that the bonds do not comply with the National Bank Act 
and the regulations issued under it. As you know, invest- 
ments to be eligible for purchase by national banks must be 
marketable and must not be predominantly speculative. 

In the third paragraph of your letter you refer to state- 
ments contained in a letter which you state appears to have 
been written to a bank by Mr. Stephen L. Newnham, Chief 
Examiner of the Third District, in which Mr. Newnham 
stated the bonds are in no way an obligation of the Common- 
wealth of Pennsylvania or apparently anyone else. While 
it is true that the bonds are not obligations of the Common- 
wealth of Pennsylvania and are not unqualified obligations 
of anyone else, Mr. Newnham has been contacted and thor- 
oughly understands that the Pennsylvania Turnpike Com- 
mission, consisting of the Secretary of the Highways of the 
Commonwealth and four other members appointed by the 
Governor, was created by an Act of the General Assembly 
approved May 21, 1937. 

It is understood that contracts for construction of a por- 
tion of the Turnpike have been let and, as stated in your 
letter, the project has reached the construction stage. How- 
ever, there is no assurance at this time that the road will be 
completed or if it is that the tolls will be adequate to retire 
the indebtedness. 

Under these circumstances, it seems clear that revenue 
bonds for an uncompleted self-liquidating project cannot 
be considered other than speculative in character and, there- 
fore, do not meets the tests of the National Bank Act and 
the Comptroller’s investment regulations. 
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There is unanimity of opinion among the staff of my office 
regarding the eligibility of the Pennsylvania Turnpike 
Bonds and I may say the Federal Reserve Bank of Phila- 
delphia arrives at the same conclusion. 

I shall be glad to discuss the matter further should you 
so desire. 


(Signed) Preston Detano, 
Comptroller of the Currency. 


(See next letter also 11/2/39.) 
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(Interpretation of term ‘State or political sub-division’’) 


December 4, 1939. 
The Fitch Investors Service, 
120 Wall Street, 
New York, New York. 
Attention: E. M. Koshlap 
Gentlemen: 


In reply to your letter of Novemvber 24, you are advised 
that this office has issued no bulletin which is available for 
general distribution interpreting the terms ‘‘State or Politi- 
cal Subdivision’’. However, you are advised that it is the 
opinion of this office that the proper concept of a political 
subdivision of a State, within the meaning of that term as 
used in Section 5136 of the United States Revised Statutes, 
implies the possession of a taxing power, so that such politi- 
cal subdivision could support the pledge of its full faith and 
credit by the imposition of a tax to provide for the payment 
of the principal and interest of the securities issued in 
accordance with their terms in event that the resources spe- 
cifically pledged for that purpose should prove inadequate. 

A good test to be applied in order to determine whether 
securities issued by an agency or instrumentality of a State 
(so-called political subdivision such as Bridge Authority) 
are exempted from the limitations contained in Section 5136, 
should be whether or not such securities would be special 
obligations if issued by the State itself instead of by such 
so-called political subdivisions thereof. If so, a national 
bank may purchase such securities for its own account to 
the extent only of ten per centum of its unimpaired capital 
and surplus, subject to such securities complying with the 
provisions of the investment security regulations prescribed 
by the Comptroller of the Currency, and such securities may 
not be dealt in or underwritten by a national bank. 


Very truly yours, 


/s/ EB. H. Govex, 


1p/H Deputy Comptroller. 
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A-17 
(Purchase of public revenue bonds) 
January 8, 1941. 
Mr. Byron W. Shimp, 
57 William Street, 
New York, N.Y. 


Dear Sir: 


In response to your letter of December 28, I am pleased 
to enclose a copy of the Investment Regulations issued by 
the Comptroller of the Currency pursuant to authority 
vested in him by Section 5136 of the Revised Statutes. 

From the statutory provisions appended thereto it will be 
observed that general obligations of any State or political 
subdivision (which would include municipal bonds) are ex- 
empted from any limitations or restrictions imposed upon 
“investment securities,’’ therefore the Regulations do not 
extend to the general obligations of a municipality but by 
implication, or rather the absence of specific exemption, this 
office holds that they cover any special obligations. 

So-called public revenue bonds might fall in the category 
of special obligations of a State or political subdivision, and 
yet, there are instances where such bonds are issued by 
States or political subdivisions without any obligation on 
the part of the issuer as to payment of interest or principal. 
Under these circumstances, it seems preferable to think of 
such bonds as being in a class separate and distinct from 
municipal securities. In either event, however, they would 
be subject to the 10% limitation as to amount and the pro- 
visions of Section II of the Regulations as to quality. 

Your letter expresses particular interest in the eligibility 
of public revenue bonds, both in instances where the project 
to be financed has a record of earnings and where the under- 
taking is an initial one. It is difficult to do other than com- 
ment in very broad and general terms here. Naturally, a 
project that has been in operation with favorable results 
offers a basis for endeavoring to appraise the investment 
quality of any proposed new securities which is not afforded 
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where the project is to be constructed and the engineers’ 
estimates are necessarily perhaps the principal reliance in 
appraising the possibilities for the future success of the 
undertaking. 

Public revenue bonds are debentures, so are municipal 
bonds, certainly the general obligations, but the latter pos- 
sess an element of strength in the taxing power of the 
municipalities whereas the former are solely dependent upon 
the realization of adequate earnings. As you doubtless know, 
in the corporate bond field debentures are the least favorably 
regarded from an investor’s standpoint and a corporation 
must have a well-established and strong financial position 
before it can market this type of bonds advantageously and 
a great many such issues possess stock conversion privileges 
as an inducement. Finally, except in instances where there 
have been grants of public funds made as an aid in financing 
the cost of the project (and such grants are adequate for 
the purpose), public revenue bonds might be said to lack the 
protection or ‘‘cushion’’ usually afforded by equity capital 
in private corporations. 

Thus, while weighing the relative merits of each issue as 
the measure of its quality and disclaiming any prejudices 
against this particular type of bond, it is believed from the 
foregoing brief summary that I am justified in saying that 
any bank subject to the Investment Regulations should ap- 
proach a contemplated investment in public revenue bonds, 
particularly initial offerings, with due caution and be forti- 
fied with ample information that will controvert any sug- 
gestion that the issue may, in fact, possess speculative char- 
acteristics. 

I trust that this properly replies to your inquiry. 


Very truly yours, 


(Signed) C. B. Upzam, 
C. B. Urzam, 
Deputy Comptroller. 
RD-3/MGW 
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A-18 


(Eligibility of Port of New York Authority and Triborough 
Bridge Authority Bonds ) 
S-264-a 


Sec. 5136 R.S.-18 
Treasury DePartMENT 
Comptroller of the Currency 
Washington 
May 13, 1941. 


Board of Governors of the 
Federal Reserve System, 
Washington,D. C. 


Gentlemen: 
Reference is made to your letter of April 29, 1941, relative 


to the bonds of the Port of New York Authority, New York, 
and bonds of the Triborough Bridge Authority of New York. 
You state that you have been advised informally that this 
office has taken the position that such bonds are not general 
obligations of any state, or of any political subdivision there- 
of, within the meaning of section 5136 of Rev. Stat. of 1873, 
as amended (U.S.C. title 12, sec. 24), and that member banks 
are subject to the limitations and restrictions contained in 
section 5136 as to dealing in, underwriting, and purchasing 
such securities. You desire a verification of your under- 
standing and ask, if this office can conveniently do so, to be 
furnished with copies or a statement of the substance of the 
rulings or letters of this office in which the positions indi- 
cated were taken. 

This office recently has taken the position that bonds of 
the Port of New York Authority and bonds of the Tri- 
borough Bridge Authority of New York are not ““general 
obligations of any State or of any political subdivision 
thereof’’ within the meaning of that term, as used in section 
5136. We hereinbelow quote a typical reply that has been 
made by this office to national banks making inquiries in 
this respect. 
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‘‘National banks are governed in the purchase of in- 
vestment securities by the provisions of section 5136 of 
Rev. Stat. of 1873, as amended (U.S.C. title 12, sec. 24) 
wherein certain exemptions are provided to the basic 
10% limitations imposed thereby. Itis believed that the 
bonds in question do not qualify under any of the exemp- 
tions thus provided. However, it is the position of this 
office that the bonds of the Triborough Bridge Authority 
of New York and the Port of New York Authority, New 
York, meet the requirements of section 5136 and the 
regulations of the Comptroller of the Currency issued 
thereunder within the 10% limitations of this section 
and may be purchased by national banks within such 
limitations.’’ 


As you no doubt are aware, this position is a reversal of 
a position taken by this office some years ago with respect 
to these bonds. Inasmuch as some banks, in the light of our 
former ruling, may have purchased such bonds in excess of 
their 10% limitations under section 5136, this office has fol- 
lowed the policy in administering this new ruling, of calling 
any such excess to a national bank’s attention, when found 
to exist in their bond portfolio, with the instructions that 
the bank should dispose of their excess holdings therein 
whenever they can do so without loss, rather than requiring 
that disposition be made of such bonds immediately. It is 
believed that such a process will result in a gradual, rather 
than a sudden liquidation of any excess amount of such 
bonds which may have been purchased by banks under our 
former ruling. 

Very truly yours, 


(Signed) C. B. UpHam, 
Deputy Comptroller. 
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A-19 


(Triborough Bridge Authority and Port of New York Au- 
thority Bonds) 

July 15, 1941-3, 
The National City Bank 
New York, New York 


Dear Sirs: 


ork. At that time Mr. 
he National City Bank 
d of the reversal of the 
ars ago to the effect that 
ons of political subdivi- 
leates that although the 
reversal of that position, 

thereof. 
neither the bonds of the Port of New 
York Authority nor the bonds of the Triborough Bridge 
Authority of New York represent general obligations of a 
political subdivision. The basis for this position is, in short, 
that the term ‘‘political subdivision”’ as used in section 5136 
of Rev. Stat. of 1873, as amended (U.S.C. title 12, sec. 24), 
paragraph seventh, includes only such units of a state as 
have the sovereign’s power of taxation or powers derived 
therefrom, including the incidental power to compel pay- 
ment, as distinguished from units of a state which may 
merely levy charges for voluntary use of their property or 
facilities. In view of the fact that this position represents 
a reversal of a former position, banks which may have pur- 
chased such bonds in an amount exceeding 10% of their 
capital and surplus in reliance upon the former ruling are 
not required by this office to dispose of the excess portion 
thereof immediately, but rather are requested to dispose of 
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that portion gradually and whenever they can do so without 


loss. 
A copy of this letter is being forwarded to Mr. Awalt for 


his information. 


Very truly yours, 


(Signed) (Copy MIlegible), 
Deputy Comptroller. 


JLR :DSM-7/10/41 
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A-20 


(State of Georgia Highway certificates as general obliga- 
tions) 

May 5, 1942. 
Honorable Ellis Arnall, 
Attorney General of the State of Georgia, 
Atlanta, Georgia. 


Dear Sir: 


In the course of our examination and supervision of cer- 
tain national banks, the question has arisen whether State 
of Georgia Highway Certificates of Indebtedness constitute 
“‘general obligations”’ of the State of Georgia within the 
meaning of that expression as used in Section 5136 of Rev. 
Stat. of 1873, as amended (U.S.C. title 12, sec. 24). 

It has been called to our attention that the provision 
of the Constitution of Georgia which authorizes issuance 
of these certificates expressly provides that ‘said certifi- 
cates of indebtedness of the Highway Department shall be 
paid, without interest thereon, solely out of the revenues 
and/or taxes levied, assessed, and allocated to the State 
Highway Department of Georgia”, and the Certificates 
themselves contain an identical statement. In view of these 
provisions of the Constitution and the Certificates, it appears 
prima facie that holders of these Certificates must look for 
payment to the specifically designated source, rather than 
to the general credit of the State of Georgia, and would not 
be entitled to look to the State for payment thereof in the 
event that the designated source proved to be inadequate. 
It is noted that Moody’s Manual of Government Securities 
1942 does not include these certificates among the obligations 
“which carry pledge of the full faith and credit of the State 
of Georgia,’’ but describes them as a ‘Debt Payable from 
Allocated Funds (not general obligations) ”’ (page 286). 

However, we have been supplied with a copy of the opinion 
of counsel to a national bank interested in this problem, in 
which certain opinions of former Attorney General Yeo- 
mans, dated September 19, 1936, and May 20, 1937 , were cited 
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as either controlling or persuasive authority that these cer- 
tificates are ‘‘general obligations’’ for the purposes of Sec- 
tion 5136. Counsel for the bank expressed the opinion that 
the provision of the Constitution and of the certificates 
quoted above is not a limitation on the sources of revenue 
from which the certificates are to be paid, but is a mere 
statement of the machinery whereby the payment is to be 
effected. 

Since the situation turns upon a correct understanding 
of certain provisions of the Constitution, statutes, and cer- 
tificates of the State of Georgia, an official interpretation 
by your office would enable this Bureau to make a definite 
and authoritative ruling for the guidance of national banks. 
We therefore request your views upon this question: 


Do the legal and fiscal officers of the State of Georgia 
regard the State as having pledged its full faith and 
credit to the payment of the Highway Certificates of 
Indebtedness, as fully as if the relevant constitutional 
and statutory provisions, and the terms of the certifi- 
cates, expressly so stated, and did not provide that such 
certificates ‘‘shall be paid * * * solely out of the reve- 
nues and/or taxes levied, assessed, and allocated to the 
State Highway Department’’? In other words, is the 
State of Georgia legally and morally obligated to pay 
the interest on, and principal of, these certificates, as 
fully as it is obligated with respect to its outstanding 
general fund bonds? 


We shall greatly appreciate receipt of your opinion in 
this matter. 


Very truly yours, 


(Signed) R. B. McCanvuzss, 
Deputy Comptroller. 
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(University of Illinois M edical, Dental and Pharmacy Build- 
ing bonds as exempt securities ) 

June 3, 1942. 
Board of Directors, 
First National Bank of 
Champaign, Illinois. 


Dear Sirs: 


This is with further reference to the $50,000 of University 
of Illinois Medical, Dental and Pharmacy Building bonds 
held by your bank. We have examined the letter of J udge 
Sveinbjorn Johnson relating to this matter, which was at- 
tached to your letter dated May 19. We shall discuss sepa- 
rately the two distinct problems which arise in this situation. 


(1) Section 5136 of Rev. Stat. of 1873, as amended (U.S.C. 
title 12, sec. 24), forbids a national bank to invest more than 
10% of its capital and surplus in the securities of any one 
obligor. The 10% limit of your bank is $30,000, and as your 
investment in this issue amounts to $50,000, it is in violation 
of section 5136 unless these securities constitute “ general 
obligations of any State or of any political subdivision 
thereof’’, with respect to which the limitations of section 
5136 are not applicable. 

In order to constitute a ‘‘political subdivision’’ within the 
meaning of section 5136, a public agency must possess the 
usual powers of property taxation inherent in a sovereign 
government and its subdivisions. In order to constitute a 
““general obligation’’ of such a political subdivision, as obli- 
gation must be backed by this general taxing power of the 
obligor, and must not be so limited as to be payable only out 
of revenues derived from one or more specified sources. 
Since the University of Illinois does not possess the power 
of property taxation, and since the bonds in question are 
payable solely from net revenue derived from charges and 
fees for the use of the Medical, Dental and Pharmacy Build- 
ing, ete., the securities are not general obligations of a state 
or political subdivision within the meaning of the statute, 
and are subject to all the restrictions and requirements of 
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section 5136. One of the restrictions of that section, as indi- 
cated above, is that a national bank may not invest more than 
10% of its capital and surplus in the securities of any one 
obligor. Accordingly, regardless of the question whether 
these bonds are ‘‘investment securities”’ eligible for invest- 
ment up to 10% as discussed hereinafter, the bank’s invest- 
ment therein in excess of 10% of its capital and surplus is 
unlawful under section 5136. 

(2) The second distinct question is whether these bonds 
are eligible for purchase for investment by a national bank 
within the 10% limitation. This depends upon whether the 
securities constitute ‘‘investment securities”’ as defined in 
section 5136 and the Investment Securities Regulation pro- 
mulgated by the Comptroller of the Currency in 1938, copies 
of which are enclosed. Section I of the Regulation estab- 
lishes certain requirements which a security must meet in 
order to come within this category. With respect to para- 
graph (1) of Section J, it is clear that subparagraph (c) is 
not applicable to these bonds. Accordingly, they are not 
lawful for national bank investment unless either subpara- 
graph (a) or (b) is applicable ; these require that the market- 
ability of the issue be insured either by a public distribution 
of the securities involved or of other existing securities of 
the same obligor. Whether subparagraph (a) or (b) is com- 
plied with depends, of course, upon the factual question 
whether these bonds or other exsiting securities of the Uni- 
versity of Illinois have a sufficiently widespread public dis- 
tribution to insure the marketability of this issue. 


To sum up briefly, it is unlawful for a national bank to 
invest more than 10% of its capital and surplus in University 
of Illinois Medical, Dental and Pharmacy Building bonds, 
and it would be lawful for a national bank to invest any of 
its funds in such bonds only if the securities meet the re- 
quirements of the Investment Securities Regulation, includ- 
ing the specific requirements discussed in the preceding 


paragraph. 


Very truly yours, 


(Signed) C. B. UrxHam, 
Deputy Comptroller. 
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Feb. 19, 1943. 
Mr. L. P. Bethea, Assistant Secretary, 
Board of Governors of the 
Federal Reserve System, 
Washington, D.C. 
Dear Mr. Bethea: 


This is in reply to your letter of February 10, requesting 
the opinion of this office as to whether certain bonds of the 
Charity Hospital of Louisiana at New Orleans and the 
Louisiana State University and Agricultural and Mechani- 
cal College are general obligations of a political subdivision 
of a State, within the purview of Paragraph Seventh of 
section 5136 of Rev. Stat. of 1873, as amended (U.S.C. title 
12, sec, 24), and therefore exempt from the limitations 
relating to dealing in, underwriting and purchasing in- 
vestment securities. With your letter were enclosed copies 
of correspondence on this matter forwarded to you by, 
and constituting the file of, the Federal Reserve Bank of 
Atlanta. 

Upon the basis of the information submitted, it is our 
conclusion that the position taken by counsel for the Federal 
Reserve Bank of Atlanta is correct, and that the bonds in 
question are not exempt from the restrictions and limitations 
of section 5136. As indicated by Mr. Turman in his letter of 
February 2 to Mr. Wingfield, the question must be con- 
sidered in the light of the underlying purpose of this portion 
of section 5136, rather than as a general matter and without 
regard to the basic problem involved and the legislative 
objective. This matter was thoroughly considered by our 
administrative and legal staffs several years ago, and the 
conclusion reached was applied to a specific situation, simi- 
lar to that here presented, in the ruling published in the 
Comptroller’s Bulletin of August 15, 1941, Paragraph 6600, 
which was relied upon by counsel for the Federal Reserve 
Bank of Atlanta. 

Very truly yours, 


(Signed) L. H. Szpracex, 
Deputy Comptroller. 
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A-23 


Jan.15, 1948. 


Mr. Horace B. Olds, President 
Citizens National Bank 
Charles City, Iowa. 


Dear Mr. Olds: 


Your letter of December 12, 1947, addressed to the Federal 
Reserve Bank of Chicago, has been forwarded to this office 
by District Chief National Bank Examiner N. R. Ober- 
wortmann. You ask whether your bank will be permitted to 
carry the total issue of water revenue bonds amounting to 
approximately $35,000, which will be handled by the Board 
of supervisors of Floyd County under the provisions of 
Chapter 357 of the Code of Iowa (1946) dealing with Bene- 
fitted Water Districts. There is enclosed with your letter a 
copy of an opinion from the Assistant Attorney General of 
Towa to the County Attorney, dated October 29, 1947, stat- 
ing that certain tax levies may be made if the assessment 
against all property within the water district under Section 
357.19 proves insufficient to pay its bonds. 

The total amount of investment securities of any one 
obligor held by a national bank for its own account may not 
exceed 10 per centum of the capital and surplus of the bank, 
unless such bonds consist of ‘‘obligations of the United 
States, or general obligations of any State or of a political 
subdivision thereof’? under the provisions of Paragraph 
Seventh of section 5136 of the Revised Statutes, as amended 
(12 U.S.C. 24). We do not find any Iowa statutes or court 
decisions holding that obligations of benefited water dis- 
trict in Iowa represent general obligations of a political 
subdivision of the State. You have not enclosed a specimen 
copy of the water district bond but we observe that Section 
357.21 requires that such bonds are ‘“‘to be paid for. only 
from special assessments theretofore levied and taxes levied 
as hereinafter provided for that purpose within the said 
district for which the bond is issued’’. This provision in 
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the statute indicates to us that the bonds issued pursuant 
to the chapter will be special assessment bonds and will not 
represent general obligations of a political subdivision of 
the State. Consequently, such bonds may not be held by a 
national bank for its own account in an amount exceeding 
10% of the capital and surplus of the bank. 

We are enclosing for your information a copy of the In- 
vestment Securities Regulation issued by the Comptroller of 
the Currency pursuant to Paragraph Seventh of section 
5136 of the Revised Statutes (12 U.S.C. 24) containing the 
limitations and restrictions imposed upon a national bank 
with respect to investment securities that may be purchased 
in an amount not to exceed 10% of the capital and surplus 
of the bank. This regulation sets out the standards such 
investment securities must meet in order to qualify as proper 
investment securities under the statute. 


Very truly yours, 
(Signed) R. B. McCanpxzss, 


Deputy Comptroller. 


Enclosure 1 
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A-24 


May 4, 1948. 
Lee Boland, Esq. 
General Counsel, 
The Millikin National Bank, 
Decatur, Dlinois. 


Dear Sir: 


Reference is made to your letter of April 19, 1948 asking 
our views with respect to the applications of the provisions 
of paragraph seventh of section 5136 of the Revised Statutes 
(12 U.S.C. 24) and the Investment Securities Regulation of 
the Comptroller of the Currency to teachers orders issued 
by the Decatur School District at Decatur, Illinois. We 
understand that you are referring to the same problem 
raised in your letter of March 6, 1948 addressed to District 
Chief National Bank Examiner N. R. Oberwortmann which 
was acknowledged by our letter of March 26, 1948 to the 
bank. We also received an opinion of counsel from the 
National Bank of Decatur which has had consideration by 
this office. We have advised the National Bank of Decatur 
that teachers orders issued by the Decatur School District 
No. 61, pursuant to the provisions of chapter 122, sections 
32-36, 32-38 and 32-39 of the Illinois Revised Statutes (1945) 
and an appropriate resolution of the Board of Education of 
Decatur School District No. 61 may be accepted by a Na- 
tional bank without regard to the 10% limitations of section 
5200 of the Revised Statutes (12 U.S.C. 84). 

It is the position of this office that loans to political sub- 
divisions evidenced by notes, warrants, or other instruments 
which are payable only out of funds derived from a particu- 
lar source and are not supported by the full taxing powers 
of the political subdivision are subject to the 10% limitations 
of Section 5200 of the Revised Statutes (12 U.S.C. 84), but 
that loans evidenced by notes, warrants, or other instru- 
ments which are general obligations of political subdivisions 
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and are supported by the full taxing power thereof are not 
subject to the limitations of section 5200. 

The foregoing position stating our agreement with counsel 
that the teachers orders in question represent general obliga- 
tions of the School District which may be accepted by a 
National bank without regard to the 10% limitations of sec- 
tion 5200 answers your inquiry with respect to such obliga- 
tions without having to give consideration to the question 
of whether these obligations are also ‘‘Investment Securi- 
ties’’ within the meaning of section 5136 of the Revised 
Statutes and the Investment Securities Regulation. For your 
information we enclose a copy of our letter on this subject 
addressed to the National Bank of Decatur. 


Yours very truly, 


(Signed) R. B. McCanptgss, 
Deputy Controller. 


Enclosure 
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A-25 


May 19, 1948. 
Mr. E. B. Townsend, Jr., Cashier 
The Farmers & Mechanics National Bank 
Williamstown, West Virginia 


Dear Mr. Townsend: 


We are in receipt of a copy of your letter of March 18, 
1948 addressed to District Chief National Bank Examiner 
J. L. Bailey, the original of which was misplaced in this 
office. You refer to Special Revenue Bonds issued by the 
State Road Commission and the West Virginia Bluefield 
State Teachers College Dormitory and you ask whether you 
are correct in understanding the position of this office to 
be that national banks may purchase general obligations of 
municipalities without limit but cannot purchase an amount 
equal to more than 10% of their capital and surplus of com- 
bined issues of Special Revenue Bonds of any one obligor. 
You advise that both principal and interest due on the bonds 
held by your bank must be paid from the revenues derived 
from the projects. The State of West Virginia does not 
guarantee the bonds, and you are doubtful that the State 
could be called the obligor. You feel that the actual individ- 
ual projects from which all sums of principal and interest 
must come should be obligor, and not the State. It also 
appears that none of the issues are connected with any of 
the others, and if default should occur in one case it would 
have no bearing on the collectibility of the other issues. 

In view of your statement that the bonds are not guaran- 
teed as to both principal and interest by the State of West 
Virginia, and the full faith and credit of the State is not 
pledged to insure payment of the bonds, we are of the 
opinion that the issues could not constitute general obliga- 
tions of the State which could be held by your bank without 
any limitation as to the amount thereof under the provisions 
of paragraph Seventh of Section 5136 of the Revised Stat- 
utes (12 U.S.C. 24). Consequently, the limitations and 
restrictions of Section 5136 and the Investment Securities 
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Regulation issued by this office pursuant to the statute are 
applicable to these bonds. 

We are not certain that we have found in the West Vir- 
ginia Code the special statutes authorizing the issuance of 
the Special Revenue Bonds of the State Road Commission 
(page 13 of the report of examination of your bank dated 
February 26, 1948, refers to State of West Virginia Bridge 
Revenue Bonds). Therefore, we are unable to say whether 
all issues of the Special Revenue Bonds of the State Road 
Commission held by your bank must be combined in deter- 
mining whether the amount exceeds 10% of the bank’s capi- 
tal and surplus. If you will forward specimen copies of the 
bonds, and an appropriate citation to the West Virginia 
statutes authorizing their issuance, we will advise you 
whether the several issues are those of different obligors 
within the meaning of the Investment Securities Regulation. 
The same information should be furnished with respect to 
the Bluefield State Teachers College Dormitory bonds. 


Very truly yours, 


(Signed) R. B. McCanpxzss, 
Deputy Controller. 
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June 3, 1949. 
Messrs. White, Bradley, Arant & All, 
2100-28 Comer Building, 
Birmingham, 3, Alabama. 


Attention: Ellene Winn 
Gentlemen: 

In reply to your letter of May 30, 1949 you are advised 
that the term ‘‘political sub-division’’ as used in Section 
5136 of the Revised Statutes (12 U.S.C. 24) includes only 
such governmental units as have the power of general 
property taxation, together with the incidental power to 
compel payment, as distinguished from governmental units 
which have lesser taxing powers or which may merely levy 
charges for voluntary use of their property or facilities. 
In order to qualify as ‘‘general obligations’’ of a political 
sub-division, securities must be backed by its full taxing 
powers. Securities payable only out of particular funds or 
out of the obligors’ revenues from a particular source are 
not general obligations. 

In applying the above position this office has held that 
bonds of the Triborough Bridge Authority do not represent 
general obligations of a political sub-division within the 
meaning of Section 5136 of the Revised Statutes. However, 
we have advised National banks that bonds of the Tri- 
borough Bridge Authority meet the requirements of the 
Investment Securities Regulation of the Comptroller of the 
Currency issued pursuant to Section 5136 and that such 
bonds may be purchased in an amount not exceeding 10% 
of the capital and surplus of a National bank. We are 
enclosing herewith a copy of the Investment Securities 
Regulation. 

Yours very truly, 


(Signed) R. B. McCann gss, 
R. B. McCanDiess, 


Enclosure Deputy Controller. 


LRS: eb 
June 1, 1949 
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A-27 


July 15, 1954. 
Mr. Richard A. Norris, President, 
The Lincoln National Bank of 
Washington, D.C. 


Dear Dick: 


This is the information which you requested in our tele- 
phone conversation and your letter of J uly 6, with respect 
to whether we have ruled on the eligibility for purchase by 
national banks of certain highway and bridge bonds issued 
by various states. 

None of the issues on the list which you furnished have 
been the subject of a specific ruling by this office, but we 
have ruled generally on bonds of the Triborough Bridge and 
Tunnel Authority that these bonds do conform to the re- 
quirements of the Comptroller’s Investment Securities 
Regulation, and are eligible national bank investments. 

Some of the other bonds on your list (those of Delaware, 
Massachusetts and Maine) appear to be general obligations 
of the state, and, if this is the case, they are “‘exempt securi- 
ties’’ which need not meet the requirements of the Regula- 
tion. The distinguishing characteristic of this type of bond 
is that they are payable out of the general fund of the state, 
rather than from any specific fund or revenue source, and 
are backed by the full faith and credit, and taxing power, 
of the state. 

Non-exempt, special obligation municipal or state bonds, 
on the other hand, are those which are payable only from 
a certain fund (such as the proceeds of gasoline taxes) or 
from the revenues of a certain project or authority (such as 
a public utility operation or a toll road). These bonds may 
be purchased by national banks subject to the limitations of 
section 5136 of the Revised Statutes (12 U.S.C. 24), para- 
graph seventh, and the standards set forth in the Invest- 
ment Securities Regulation. In order to qualify for invest- 
ment, therefore, the bonds must not be considered to have 
“‘speculative’’ characteristics (see Section II(3) of the 
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Regulation, which can be found at Par. 100 of the Digest of 
Opinions of this office.) 

‘A discussion of our position with regard to revenue bonds 
was published at pages 8 and 9 of the 90th Annual Report 
of the Comptroller of the Currency, 1952. A copy of this 
portion of the Report is enclosed for your information. 

I hope this information is helpful to you. If you have 
any questions, please do not hesitate to call. 


Sincerely yours, 


(Signed) W. M. Taxtor, 
W. M. Tayzor, 
Deputy Comptroller of the Currency. 
Enclosure 


ELL: eb 
July 14, 1954 


A-28 
Oct. 11, 1954. 


Mr. R. D. Heck, Cashier, 
The First National Bank of Mount Union, 
Mount Union, Pennsylvania. 


Dear Mr. Heck: 


In your letter of September 24, 1954, you have asked for 
a suggested method by which your bank could finance the 
installation of a water system by Newton Hamilton, a small 
borough in Mifflin County, Pennsylvania. You state that 
the organization of a waterworks authority would be expen- 
sive, and ask for a possible alternative method. 

The problem of the method to be used by the borough to 
borrow money is one which involves state law, and the use 
of any plan which we might suggest as legal for your bank 
would be subject to the statutory limitations on the powers 
of boroughs in the state of Pennsylvania. We cannot, of 
course, presume to give an authoritative interpretation of 
Pennsylvania law with respect to the powers of boroughs; 
you should discuss that aspect of the problem with your 
counsel or with counsel for the borough. 

You state in your letter ‘This will not be a municipal 
financing.’’ We assume that by this statement you mean 
that the obligation is not to be a general obligation of the 
borough, but will be payable only out of revenues of the 
water system. It would appear that Article XXIV of the 
Borough Code (Part VII of Title 53 of Purdon’s Pennsy]l- 
vania Statutes Annotated) and section 2011.620 of Title 53 
of the statutes (which is a part of the Municipal Borrowing 
Law), would permit this type of financing to be accom- 
plished directly by the borough, although there does not 
seem to be a specific provision relating to the financing of 
construction, as distinguished from purchase, of a water 
system. The issue of such special revenue bonds would 
apparently not be included with the indebtedness subject 
to the borough’s debt limit. 
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However, it appears from your letter that it is your wish 
to finance the entire water system project. If this is the 
case, it is clear that should the financing be by means of a 
bond issue (either by the borough or by an independent 
authority) there would be no public distribution of the 
issue. The bonds could not, therefore, be considered to be 
‘‘marketable’’ obligations under the terms of Section I(1) 
of the Comptroller’s Investment Securities Regulation 
(which is set out at Par. 100 of the Digest of Opinions of 
this office), unless the obligor has outstanding other issues 
of securities which do have public distribution. This could 
not be the case, obviously, if the issuer is a newly estab- 
lished authority, but might be the case if the borough itself 
issued the bonds. 

This problem could be solved, of course, if the financing 
could be arranged so that the bonds were general obliga- 
tions of the borough, that is, with the full taxing power of 
the borough behind the obligation. The bonds could then 
be purchased by your bank even though no public distribu- 
tion was provided, since general obligations of political sub- 
divisions are specifically excepted from the restrictions 
applicable to other securities by section 5136 of the Revised 
Statutes (12 U.S.C. 24). 

If the bonds are not to be general obligations, and if they 
could not be considered to be ‘‘marketable”’ under the terms 
of the Investment Securities Regulation, they would not 
be legal investments for your bank. In that event, you might 
consider the possibility of lending the required funds, with 
the note evidencing the debt specifying that the loan is to 
be repaid only out of water system revenues, (if that is the 
arrangement which is desired). This extension of credit 
would be limited to an amount equal to 10% of your capital 
and surplus, but that limitation would also apply to the 
purchase of bonds which are not general obligations of the 
borough. The questions of the power of the borough to 
enter into such an arrangement, and whether such borrow- 
ing would be considered to be part of the indebtedness sub- 
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ject to the borough’s debt limit, must, of course, be con- 
sidered by counsel. 
Yours very truly, 


(Signed) L. A. Jexnrves, 
Deputy Comptroller of Currency. 


ELL: eb 
Oct. 5, 1954 


A-29 


Oct. 18, 1956. 
Mr. W. O. Allen 
Vice President and Cashier 
The First National Bank of Wayne City 
Wayne City, Illinois 


Dear Mr. Allen: 


District Chief National Bank Examiner C. R. Anderson 
forwarded your letter dated September 1, 1956, to this office 
for reply. With your letter you enclosed a facsimile of a 
warrant issued by your local high school district to teachers 
and explained that when funds are available, the warrants 
are signed on the face by the Treasurer and you charge 
them to his account. When funds are not available, he 
signs and dates the presentation on the back of the warrant 
and you ask whether warrants so executed constitute a 
general obligation of the high school district. You main- 
tain that the school board has the right and it is their duty 
to hire teachers for the district; that it is the district’s 
responsibility to pay them; and that the school board cannot 
escape this responsibility because funds are exhausted to 
pay for this service. You further maintain that the debt 
so contracted is a legal and binding obligation of the district 
and ask for our opinion. 

The subject warrants are in the form of an order directed 
to the Treasurer of the school district to pay to the order 
of the named holder a specified sum of money out of funds 
on hand. On various occasions this office has been called 
upon to consider warrants of a similar type. In cases where 
no legal opinion has been submitted to indicate that they 
are general obligations supported by the full taxing power 
of the issuer, it has been our view that such warrants do 
not constitute general obligations but are only orders to 
pay out funds. 

In the opinion of this office such warrants when discounted 
by the bank, after the Treasurer executes the statement on 


101 
Appendiz A 


the reverse side, constitutes loans to the issuing school dis- 
trict. This being so, the warrants are subject to the 10% 
limitation of Section 5200 of the United States Revised 
Statutes and all such warrants issued by an individual 
school district and discounted by the bank must be combined 
in determining whether the 10% limit has been exceeded. 

Congress has laid down a clearly established pattern of 
not permitting national banks to lend more than 10% of 
their capital and surplus to any single borrower by way 
of a direct extension of credit or to invest more than 10% 
of their capital and surplus in investment securities of a 
single borrower. By accepting from this rule general obli- 
gations of states and political subdivisions, Congress has 
indicated that extensions of credit to such governmental 
bodies, in any form other than the acquisition of general 
obligations, are subject to the limitations just as are exten- 
sions to other borrowers. In purchasing warrants, credit 
is being extended to the issuers thereof. Unless your bank 
has in its files a legal opinion of counsel for the school 
district that the warrants in question are general obliga- 
tions of the school district and are supported by its full 
taxing power, the aggregate amount of such warrants of 
any single issuer or obligor so purchased must not exceed 
10% of the capital and surplus of your bank. If the war- 
rants are so supported, they may be purchased by your 
bank without limit except that which in the judgment of the 
board of directors would be prudent. 

For a further discussion of this subject, we suggest that 
you refer to Paragraphs 540A and 1590(b) of the Digest 
of Opinions of the Office of the Comptroller of the Currency. 


Very truly yours, 


(Signed) G. W. Garwoon, 
G. W. Garwoop, 
Deputy Comptroller of the Currency. 


CCF/8/gp 
10-16-56 
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Mr. Charles M. Ziegler 
State Highway Commissioner 
Lansing, Michigan. 


Dear Mr. Ziegler: 


We have given careful consideration to the problem 
presented in your letter of November 20, 1956, relating to 
the investment by national banks in ‘‘Limited Access High- 
way Dedicated Tax Bonds”’ issued by the State Highway 
Commissioner of the State of Michigan which are secured 
by a first priority as to the payment of the annual pledges 
on all moneys received by the Michigan State Highway De- 
partment and the other governmental units which are 
parties to the contracts involving said issues from the 41 
cent tax on gasoline and other motor fuels and the weight 
tax imposed on motor vehicles in Michigan. In the opinion 
of bond counsel, these bonds are not revenue bonds but are 
dedicated tax bonds since their payment is in no way de- 
pendent upon the completion or use of the specific facility 
for which the money is to be borrowed. 

The Limited Access Highway Dedicated Tax Bonds are 
not general obligations of the state or of the other govern- 
mental units located within the area involved in each sepa- 
rate project and this office considers that all of such bonds 
on which the State Highway Commissioner of the State of 
Michigan appears as the sole obligator may be purchased 
for investment by one national bank in an amount not ex- 
ceeding 10% of the bank’s capital and surplus under the 
statutory restrictions contained in paragraph Seventh of 
section 5136 of the Revised Statutes (12 U.S.C. 24), which 
provides in part as follows: 


“*Tn no event shall the total amount of the investment of 
securities of any one obligator or maker, held by the 
association for its own account, exceed at any time 10 per 
centum of its capital stock actually paid in and unim- 
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paired and 10 per centum of its unimpaired surplus 
fund... .”’ 


This office has long taken the position that where an 
“‘obligor,’’ whether in the form of the state, a munici- 
pality or some authority created under the state or muni- 
cipal government issues several series of obligations 
payable solely from revenues derived from a specified 
source, the state, municipality, or other authority charged 
with the responsibility of developing the financing program, 
issuing the bonds or other obligations, collecting the funds 
and applying them to the payment of the principal and 
interest due on the obligations must be considered the 
“obligor or maker’? within the purview of section 5136 
of the Revised Statutes, and therefore in no event can the 
total amount of the investment securities of that one obli- 
gor held by a national bank exceed 10% of its capital and 
surplus. Hence, the investments in all series of bonds 
issued by the same obligor must be added together and kept 
within the 10% limit. 

In considering this problem we have observed that the 
bonds of each issue are payable out of the proceeds of 
annual payments to be made by the State Highway Com- 
missioner and a particular local government unit, such as 
the City of Grand Haven, pursuant to a contract between 
said parties from the proceeds of funds received, and to 
be received, by each of them, derived from the specified 
taxes described in the bonds. Thus it appears that under 
present state tax laws relating to the collection of the tax 
upon gasoline and other motor fuels and on motor vehicles, 
a division of such taxes is intended to be made between 
the State Highway Commissioner and the individual 
governmental units which are entitled to receive a propor- 
tionate share of such tax revenues. 

This office is not in a position to determine whether it 
would be possible to provide different terminology in the 
bonds, relating to the obligor, with respect to subsequent 
issues of Limited Access Highway Dedicated Tax Bonds. 
However it does occur to us that this question might be 
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considered by your Department and the State Attorney 
General in order to determine whether the state laws per- 
mit different terminology in the bonds and possibly in the 
contractual arrangements so as to permit the legal obligor 
on subsequent issues to be each individual governmental 
unit benefited by the highway construction. If such changes 
are not permissible under present state laws, you may wish 
to give consideration to the advisability of recommending 
the enactment of appropriate amendments to the statutes 
so that the State Highway Commissioner would no longer 
be the sole obligor. Possibly each individual governmental 
unit could be the obligor, or the State Highway Commis- 
sioner, acting as agent for the unit, could be named as the 
obligor on subsequent issues. If such changes can be 
legally effected under existing laws or appropriate amend- 
ments thereto, this office will, of course, reconsider its 
present position with respect to the limitations which apply 
to the maximum permissible investments in these bonds by 
a national bank. 
Very truly yours, 


(Signed) Ray M. Grpyey, 
Comptroller of the Currency. 


A-31 


May 24, 1957 
My dear Mr. Spence: 


I have been apprised of your conversation with Mr. David 
Hexter, Assistant General Counsel of the Board of Gover- 
nors of the Federal Reserve System, with reference to the 
powers of national banks to invest in special revenue obliga- 
tions of states and political subdivisions. 

Section 5136 of the United States Revised Statutes, as 
amended (12 U.S.C. 24), provides that a national bank may 
purchase for its own account investment securities under 
such limitations and restrictions as the Comptroller of the 
Currency may by regulation prescribe. This statute also 
provides that the term ‘‘investment securities’’ shall mean 
marketable obligations evidencing indebtedness of any per- 
son, copartnership, association, or corporation in the form 
of bands, notes and/or debentures, commonly known as 
investment securities under such further definition of the 
term ‘‘investment securities”’ as may by regulation be pre- 
seribed by the Comptroller of the Currency. Pursuant to the 
authorization contained in R. S. 5136 the Comptroller of the 
Currency has issued an Investment Securities Regulation. 
Two copies of this regulation are enclosed for your con- 
venience. 

Under the regulation in order to come within the classi- 
fication of investment securities, an obligation of indebted- 
ness must be marketable, i.e., it must be salable under ordi- 
nary circumstances with reasonable promptness at a fair 
value, and there must be present one or more of the follow- 
ing characteristics: 


(a) A public distribution of the securities must have 
been provided for or made in a manner to protect or 
insure the marketability of the issue; or, 

(b) Other existing securities of the obligor must have 
such a public distribution as to protect or insure the 
marketability of the issue under consideration; or, 
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(c) In the case of investment securities for which a 
public distribution as set forth in (a) or (b) above can 
not be so provided, or so made, and which are issued by 
established commercial or industrial businesses or en- 
terprises, that can demonstrate the ability to service 
such securities, the debt evidenced thereby must mature 
not later than ten years after the date of issuance of the 
security and must be of such sound value or so secured 
as reasonably to assure its payment; and such securities 
must, by their terms, provide for the amortization of 
the debt evidenced thereby so that at least 75% of the 
principal will be extinguished by the maturity date by 
substantial periodic payments : Provided, that no amort- 
ization need be required for the period of the first year 
after the date of issuance of such securities. 


In addition to the above a national bank may not purchase 
investment securities in which the investment characteris- 
ties are distinctly or predominantly speculative, or which 
are in default with respect to either principal or interest. 

Special revenue obligations of states or political subdi- 
visions thereof and of state or municipal ‘‘authorities”’ 
which meet the requirements of the Investment Securities 
Regulation are eligible for purchase by national banks up to 
10% of their capital and surplus accounts for the obligations 
of a single obligor, and a very large number of such issues 
are purchased by national banks. A recent survey revealed 
that national banks held approximately one billion dollars 
of such bonds. Of course, there are some such issues which 
do not meet the requirements of the Regulation and which 
are, consequently, not eligible for purchase by national 
banks. A good example of issues which do not meet the re- 
quirements may be found in certain of the turnpike or toll 
road bonds issued by special authorities of many of the 
states, particularly prior to completion of construction, 
when there is, of course, no final determination of the ulti- 
mate cost of the road and no actual earnings record upon 
which to base the probable sufficiency of debt service cov- 
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erage. In these cases, the bonds are regarded as being pre- 
dominantly speculative in character and thus ineligible. In 
addition, after completion of the project if actual earnings 
are not sufficient to meet operating expenses, maintenance 
and debt service charges with a reasonable margin of safety, 
the bonds continue to be regarded by this office as being in- 
eligible. To mention a particular example the Ohio turnpike 
bonds are in this category. On the other hand, if actual earn- 
ings of a project over a reasonable period of time do justify 
eligibility under the Investment Securities Regulation 
bonds issued with respect to that project are eligible for 
purchase by national banks. In this category are the New 
Jersey turnpike bonds. 

Other types of special revenue bonds are judged in a 
similar manner to turnpike bonds. 

It is anticipated that our Investment Securities Regula- 
tion will be revised at an early date. This revision will con- 
tain a paragraph which will read as follows: 


“Special revenue obligations of States or local gov- 
ernments or of duly constituted public Authorities 
thereof which possess a high degree of credit sound- 
ness, so as to assure sale under ordinary circumstances 
with reasonable promptness at a fair value, but which 
do not meet the distribution standards of subsections 
(a)(1) or (a)(2) above, may be considered to consti- 
tute ‘investment securities.’ ’’ 


The inclusion of this paragraph in the Investment Securities 
Regulation will not involve a change in our present position 
but will merely be a statement of the practice presently fol- 
lowed with respect to special revenue obligations. It is hoped 
that this Regulation will be issued about June 30, 1957. 
Under section 9 of the Federal Reserve Act state banks 
which are members of the Federal Reserve System are sub- 
ject to the same limitations and conditions with respect to 
the purchasng and holding of investment securities as are 
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applicable in the case of national banks under R. S. 5136, 
and the Investment Securities Regulation. 

If we can be of any further assistance to you in this mat- 
ter, we shall be pleased to do so. 


Very truly yours, 


(Signed) L. A. Jennrnas, 
L. A. JENNINGS, 
Acting Comptroller of the Currency. 


Enclosure 


Honorable Brent Spence, Chairman 
House Banking and Currency Committee 
House of Representatives 

Washington 25, D.C. 


RTE:dy 
5/24/57 
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Feb. 15, 1961 
Mr. Frank Light 
President 
The American National Bank 
Silver City, New Mexico 


Dear Mr. Light: 


Reference is made to your letter of September 19, 1960, 
with which you enclose a copy of an opinion rendered by 
the Attorney General of New Mexico relative to New Mexico 
Highway Debenture Bonds. You requested this office to 
reconsider our classification of these bonds as special 
obligations. 

After re-examining all of the factors involved, we again 
reach the conclusion that these securities which were issued 
in accordance with Chapter 269, Laws of New Mexico 1955, 
are special obligations of the State of New Mexico, payable 
solely from the special fund provided therefor. Such 
special obligations are subject to the limitations and re- 
strictions of Revised Statute 5136 as to a national bank 
dealing in, underwriting, and purchasing for its own 
account, 

In addition, we have reviewed and considered the opinion 
issued by the Attorney General of New Mexico on March 
28, 1960, concerning the question as to whether the State 
Highway Debenture Bonds authorized by laws of 1955, 
Chapter 269, are such general obligations of the state as 
to place them within the constitutional provisions per- 
taining to restrictions upon state indebtedness. Although 
the Attorney General ruled in the affirmative, the question 
involved in this opinion was not whether the full faith and 
credit of the State of New Mexico was pledged to the pay- 
ment of such bonds, but rather whether such bonds were 
subject to the constitutional debt limit of the state. There- 
fore, the opinion is not applicable to the question before 
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us now, ie., whether such bonds are general obligations 
within the meaning of Revised Statute 5136. 
We regret the delay in answering your letter. 


Very truly yours, 


G. W. Gazwoop, 
Deputy Comptroller of the Currency. 


LSH/hm/11 
2/9/61 
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Appendix B 
B-1 
October 26, 1936 


BULLETIN OF THE COMPTROLLER OF THE CURRENCY 


(191. Interpretation of term “general obligations’’].— 
Whether a given security is included in the second class of 
“‘exempted securities,” namely “ general obligations of 
any State or of any political subdivision thereof,’’ depends 
both upon whether such security is a general obligation of 
the issuer, and whether the issuer is a State or a political 
subdivision thereof. The following have been held not to 
be ‘general obligations’’: Municipal bonds issued to pro- 
vide revenue for construction of a waterworks payable 
solely from the revenues derived from the waterworks and 
not secured by ad valorem tax;”* tax anticipation warrants 
payable solely from proceeds of a special tax;” tax bills 
enforceable only through foreclosure of lien on the pro- 
perty covered. It will be noted that even though an 
obligation of a State or political subdivision thereof is not 
a “‘general obligation,’”’ the same may still be eligible for 
investment by a national bank if it conforms to the require- 
ments prescribed by statute and the regulations for “in 
vestment securities’’ generally.®! 


* * * 


7 P, F, 12-24-12(23), 
79 P. F., 12-24-12(15). 
80 P. F., 12-24-19(34). 
1 P, F., 12-24-11(20). 


B-2 
February 15, 1937 


BuLLETIN oF THE COMPTROLLER OF THE CURRENCY 


[1128. Purchase of bonds payable out of revenue of elec- 
tric light plant and water works].—Municipal bonds pay- 
able solely and wholly out of revenue to be derived from a 
municipal electric light plant and water works are not gen- 
eral obligations of the municipality, and therefore are sub- 
ject to all of the limitations and restrictions of Title 12, 
US.C., sec. 24 (U.S.B.S., sec. 5136), and regulations there- 
under, with respect to investment therein by national banks. 
The fact that the bonds provide that the municipality shall 
fix the water and light rates at a price sufficient to retire 


the bonds does not affect this ruling. (Ruling under Title 
12, U.S.C., sec. 24; U.S.R.S., sec. 5136.)*® 


° * * * 


6 Title 12, U.S.C., sec. 24 may be located in the Comptroller’s compilation 
“Federal Laws Affecting National Banks” at [§1300]; P.F. 12-24-12 (38). 
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B-3 


Buuwerin or tHE ComPrRouEr oF THE CURRENCY 
Washington, D.C., J uly 15, 1937 


1. Legal Rulings 


[1267. New Mexico Highway debentures as ‘“‘investment 
securities’’].—The question presented is whether State of 
New Mexico Highway Debentures constitute general obliga- 
tions of that State. 

It is pointed out that an amendment to the Constitution 
of New Mexico authorizes the State to become obligated 
through issuance of the State Highway debentures without 
making restriction as to payment of the same from any 
particular fund or funds, and that the statute authorizing 
the issue of the debentures in question, while limiting the 
amount of such debentures to the amount of taxes allo- 
catable to the State Road Fund, makes no restriction that 
the holder of such debentures is limited to the State Road 
Fund for payment of the obligation. 

While it may be that the amendment and statute referred 
to would authorize the issuance of debentures in the form 
of general obligations, nevertheless the language of the 
debenture itself does not create a general obligation of the 
State, but in fact restricts the payment of the debentures 


““. .. only from the proceeds of the collection of the 
excise taxes of five (5) cents per gallon upon the sale or 
use of gasoline within the State of New Mexico, the 
motor vehicle fees in property, and other taxes to the 
extent to which it is now provided by law that the pro- 
ceeds of the collection of such fees and taxes shall be 
converted into the State Road the Thirteenth Legis- 
lature of the State of New Mexico, hereinafter speci- 
fied,’’ 
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«<. . the State will cause said fees and taxes to be prop- 
erly collected and sufficient thereof set aside to pay this 
debenture and interest according to the terms thereof.”’ 


In view of the express provisions of the debenture, above 
quoted, which clearly negative any intention to create a 
general obligation on the State for the retirement thereof, 
the debentures in question are not the general obligations 
of the State of New Mexico and hence are not exempted 
from the limitations of Section 5136, U.S.B.S., and regu- 
lations thereunder, governing acquisition of investment 
securities by member banks of the Federal Reserve System. 
(Ruling under Title 12, U.S.C., sec. 24; U.S.R.S., sec. 5136.)* 


. * * e 2 


1 Title 12, U.S.C., sec. 24 may be located in the Comptroller’s compilation 
“Federal Laws Affecting National Banks” at [{1300]; P-F. 12-24-12(48). 
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B-4 
August 15, 1937. 


BuLietin oF THE CoMPTROLLER OF THE CURRENCY 


2. Administrative Rulings 


[1297. Sewage disposal and first mortgage revenue bonds 
as general obligations].—The question presented is whether 
City of 4% Sewage Disposal and First 
Mortgage Revenue bonds may be regarded as a general 
obligation of the city and therefore exempt from the restric- 
tions imposed by Section 5136, U.S.R.S., as amended. 

The bonds recite that: 


‘‘The bonds are payable, as to both principal and 
interest, from the net revenues of the sewage disposal 
system after the prior payment or the making of pro- 
vision therefor, from the gross revenues, of all reason- 
able expenses of operation and maintenance. Provided, 
however, that upon maturity of the last maturing bonds 
an ad valorem tax shall be levied without limit as to 
rate or amount upon all of the taxable property within 
the territorial limits of the City to the extent of any 
deficiency in the fund from which payment of the prin- 
cipal of and interest on the bonds is to be made.”’ 


Inasmuch, as any deficiency in the amount of revenue re- 
ceived for the payment of the principal and interest, upon 
maturity of the last maturing bonds, becomes a general obli- 
gation of the City supported by the taxing power, it would 
appear that these bonds should be regarded for investment 
purposes as a general obligation of the City and therefore 
exempt from the restrictions of Section 5136, U.S.R.S. (Rul- 
ing under Title 12, U.S.C., sec. 24; U.S.R.S., sec. 5136. )4 


4 Title 12, U.S.C., see. 24 may be located in the Comptroller’s compilation 
“Federal Laws Affecting National Banks” at [71300]; P.F. 12-24-12(49). 
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B-5 & 6 
January 1, 1938. 


BULLETIN OF THE COMPTROLLER OF THE CURRENCY 


[1700.] Interpretation of term ‘‘general obligations.”’ 


Whether a given security is included in the second class 
of ‘‘exempted securities,’’ namely, ‘general obligations of 
any State or of any political subdivision thereof,’’ depends 
both upon whether such security is a general obligation of 
the issuer, and whether the issuer is a State or a political 
subdivision thereof. The following have been held not to be 
“general obligations’’: Municipal bonds issued to provide 
revenue for construction of a waterworks payable solely 
from the revenues derived from the waterworks and not se- 
cured by ad valorem tax;’ tax anticipation warrants payable 
solely from proceeds of a special tax;? tax bills enforceable 


only through foreclosure of a lien on the property covered.® 
It will be noted that even though an obligation of a State or 
political subdivision thereof is not a “‘general obligation,”’ 
the same may still be eligible for investment by a national 
bank if it conforms to the requirements prescribed by statute 
and the regulations for ‘‘investment securities’”’ generally.* 


[11710.] Purchase of bonds payable out of revenue of elec- 
tric light plant and water works. 


Municipal bonds payable solely and wholly out of revenue 
to be derived from a municipal electric light plant and water 
works are not general obligations of the municipality, and 
therefore are subject to all of the limitations and restric- 
ions of Title 12, U-S.C., sec. 24 (U.S.B.S., sec. 5136), and 
regulations thereunder, with respect to investment therein 


Footnote [4700] (1). P.F. 12-24-12(23). 
(2) P.F. 12-24-12(25). 
(3) P.F. 12-24-12(34). 
(4) P.F. 12-24-11(20). 
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by national banks. The fact that the bonds provide that the 
municipality shall fix the water and light rates at a price 
sufficient to retire the bonds does not affect this ruling. 


(1720.] Bridge construction bonds as investment securities. 


Bridge construction bonds issued by a Commonwealth 
under an enabling statute which provides that 
“The payment of no bond or interest thereon authorized 
by this Act shall be an obligation of the Commonwealth of 
, nor shall any bond be payable out of any 
fund except such as may be derived from toll bridges; ....’ 
and where the Courts of the Commonwealth have held that 
such provision clearly eliminates any liability of the Com- 
monwealth on such bonds, Estes v. State Highway Commis- 
ston, 235 Ky. 86, 29 S.W. (2d) 583; Highway Comm. v. King, 
259 Ky. 424, 82 S. W. (2d) 443, the same are not exempt 
from the limitations of Section 5136 and regulations, and 
thus may be acquired by national banks only in conformity 
with such limitations since the bonds are not general obli- 
gations of the Commonwealth, that is, payable by the Com- 
monwealth without reference to any particular fund.? 


[1730.] Highway debentures as ‘‘investment securities.’’ 


An amendment to the Constitution of a State authorizes 
the State to become obligated through issuance of State 
Highway debentures without making restriction as to pay- 
ment of the same from any particular fund or funds, and the 
statute authorizing the issue of the debentures in question, 
while limiting the amount of such debentures to the amount 
of taxes allocable to the State Road Fund, makes no re- 
striction that the holder of such debentures is limited to the 
State Road Fund for payment of the obligation. 

While it may be that the amendment and statute referred 
to would authorize the issuance of debentures in the form 
of general obligations, nevertheless the language of the de- 


Footnote [§710](1). P.F. 12-24-12(38). 
Footnote [§720] (1). P.F. 12-24-12(46). 
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bentures issued does not create a general obligation of the 
State, but in fact restricts the payment of the debentures. 

‘¢.. only from the proceeds of the collection of the excise 
taxes of five (5) cents per gallon upon the sale or use of 
gasoline within the State of ————, the motor vehicle 
fees in property, and other taxes to the extent to which it is 
now provided by law that the proceeds of the collection of 
such fees and taxes shall be converted into the State Road 
the Thirteenth Legislature of the State of —————,, here- 
inafter specified,”’ and further provides that 

‘¢_ the State will cause said fees and taxes to be properly 
collected and sufficient thereof set aside to pay this deben- 
ture and interest according to the terms thereof.’’ 

In view of the express provisions of the debenture, above 
quoted, which clearly negative any intention to create a gen- 
eral obligation on the State for the retirement thereof, such 
debentures are not the general obligations of the State, and 
hence are not exempted from the limitations of Section 5136, 
U.S.B.S, and regulations thereunder, governing acquisition 
of investment securities by member banks of the Federal Re- 
serve System.? 


Footnote [730] (1). P.F. 12-24-12(48). 
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BULLETIN oF THE CoMPTROLLER OF THE CURRENCY 


For Confidential Use of National Bank Examiners 
Washington, D.C. April 1, 1938 


{16010.] Interpretation of term ‘‘political subdivision of 
a State’’ as applied to limitations on purchase of ‘‘invest- 
ment securities.’’ 


It.is the opinion of this Office that the proper concept of 
a political subdivision of a State, within the meaning of 
that term as used in Section 5136 of the United States Re- 
vised Statutes, implies the possession of a taxing power, so 
that such political subdivision could support the pledge of 
its full faith and credit by the imposition of a tax to provide 
for the payment of the principal and interest of the securi- 
ties issued in accordance with their terms in event that the 
resources specifically pledged for that purpose should 
prove inadequate. 

A good test to be applied in order to determine whether 
securities issued by an agency or instrumentality of a State 
(so-called political subdivision such as Bridge Authority) 
are exempted from the limitations contained in Section 5136, 
should be whether or not such securities would be special 
obligations if issued by the State itself instead of by such 
so-called political. subdivision thereof. If so, a national 
bank may purchase such securities for its own account to 
the extent only of ten per centum of its unimpaired capital 
and surplus, subject to such securities complying with the 
provisions of the investment security regulations prescibed 
by the Comptroller of the Currency, and such securities 
may not be dealt in or underwritten by a national bank. 
(Ruling under Title 12, U.S.C., sec. 24; U.S.R.S., sec. 5136.) ? 


e ° e o . 


Footnote [{6010](1). Comp. 1300; P.F. 12-24-12(57). 


B-10 
August 15, 1941. 


BULLETIN OF THE COMPTROLLER OF THE CURRENCY 


» . Ld * * 


[16600.] Eligibility of Port of New York Authority and 
Triborough Bridge Authority Bonds. 


(The ruling contained in the second paragraph below super- 
sedes the ruling at [6010 in a previous issue of the Bulletin) 


The question presented relates to the bonds of the Port 
of New York Authority, New York, and bonds of the Tri- 
borough Bridge Authority of New York. It is stated the 
inquirer has been advised informally that this office has 
taken the position that such bonds are not general obliga- 
tions of any state, or of any political subdivision thereof, 
within the meaning of section 5136 U.S.R.S., as amended, 
and that member banks are subject to the limitations and 
restrictions contained in section 5136 as to dealing in, 
underwriting, and purchasing such securities. 

Our position is that neither the bonds of the Port of 
New York Authority nor the bonds of the Triborough 
Bridge Authority of New York represent general obliga- 
tions of a political subdivision. The basis for this position 
is, in short, that the term ‘‘political subdivision’’ as used 
in section 5136 U.S.R.S., as amended, paragraph seventh, 
includes only such units of a state as have the sovereign’s 
power of taxation or powers derived therefrom, including 
the incidental power to compel payment, as distinguished 
from units of a state which may merely levy charges for 
voluntary use of their property or facilities. In view of 
the fact that this position represents a reversal of a former 
position, banks which may have purchased such bonds in 
an amount exceeding 10% of their capital and surplus in 
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reliance upon the former ruling are not required by this 
office to dispose of the excess portion thereof immediately, 
but rather are requested to dispose of that portion gradu- 
ally and whenever they can do so without loss. (Ruling 
under U.S.C. title 12, sec. 24; U.S.R.S. sec. 5136). 


Footnote [§6600] (1). Comp. (1300; P.F. 12-24-8 and 12, 
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Appendix C 
C-1 


INVESTMENT SECURITIES 
Par. 520 June 1957 


520. Definition of ‘‘general obligation of political sub- 
division”’ 

The term ‘‘political subdivision,”’ as used in R.S. 5136, 
includes only such governmental units as have the power of 
general property taxation, together with the incidental 
power to compel payment, as distinguished from govern- 
mental units which have lesser taxing powers or which may 
merely levy charges for voluntary use of their property or 
facilities. In order to qualify as ‘‘general obligations’’ of 
a political subdivision, securities must be backed by its full 
taxing powers. Securities payable only out of particular 
funds or out of the obligor’s revenues from a particular 
source are not general obligations. 

In applying these principles, securities should not be re- 
garded as exempt from the limitations of R.S. 5136 if it is 
at all questionable whether they are ‘‘general obligations”’ 
of a State or political subdivision. This is illustrated by 
the following case: 

The Constitution of State X authorizes the State to issue 
State Highway debentures, and does not limit payment 
thereof to funds from any particular source. A State 
statute authorizing issuance of such debentures, while limit- 
ing the amount of such debentures to the amount of taxes 
allocable to the State Road Fund, makes no restriction 
that the holder of such debentures is limited to the State 
Road Fund for payment of the obligation. However, the 
debentures themselves provide for their payment. 


‘“‘only from the proceeds of the collection of excise 
taxes of five (5) cents per gallon upon the sale and use 
of gasoline .. . and other taxes to the extent to which 
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it is now provided by law that the proceeds of the 
collection of such fees and taxes shall be covered into 
the State Road Fund .. .’?; and that “‘. . . the State 
will cause said fees and taxes to be properly collected 
and sufficient thereof set aside to pay this debenture 
and interest according to the terms thereof.” 


Although the language of the debentures is not entirely 
clear, it seems to negative any intention to create a general 
obligation of the State. Accordingly, they cannot be re- 
garded as exempt from the limitations of R.S. 5136 and the 
Investment Securities Regulation. 


D-1 


October 17, 1938. 
Mr. Howard A. Kelly, 
Executive Secretary, 
Buffalo Municipal Housing Authority, 
City Hall, 
Buffalo, New York. 


Dear Sir: 


This refers to your letter of October 12, 1938, requesting 
advice as to whether a State member bank of the Federal 
Reserve System may underwrite bonds issued by the Buffalo 
Municipal Housing Authority for the erection of a slum- 
clearance project in the City of Buffalo under the regula- 
tions of the United States Housing Authority. 

Under the provisions of section 9 of the Federal Reserve 
Act, State member banks of the Federal Reserve System are 
subject to the same limitations and conditions with respect 
to the purchasing, selling, underwriting, and holding of in- 
vestment securities and stock as are applicable in the case 
of national banks under section 5136 of the Revised Statutes. 
This section of the Revised Statutes forbids the underwrit- 
ing of all kinds of securities except those specifically ex- 
empted from the provisions of the section. It is our under- 
standing that bonds issued by a municipal housing authority 
are not general obligations of a State or political subdivision 
thereof and, accordingly, that these bonds do not fall within 
the class of obligations exempted by the statute. It fol- 
lows, therefore, that State member banks may not under- 
write such bonds. 

Although your question was whether a State member 
bank may underwrite these bonds, it seems probable that 
you also desire information upon the question whether a 
State member bank may purchase such bonds for purposes 
of investment. The office of the Comptroller of the Cur- 
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rency has ruled that the bonds, notes, or debentures issued 
by public housing agencies and representing the 10 per cent 
local participation in the cost of low-rent housing or slum- 
clearance projects under the United States Housing Act of 
1937 are investment securities which are eligible for pur- 
chase by a national bank within the limitations as to amount 
prescribed by section 5136 of the Revised Statutes. It is our 
view that State member banks of the Federal Reserve Sys- 
tem also have authority to purchase, for purposes of in- 
vestment and subject to the limitations stated above, the 
bonds, notes, or debentures issued by such public housing 
agencies. 

There is inclosed herewith for your information a copy 
of the Investment Securities Regulation of the Comptroller 
of the Currency which contains at page 3 the provisions of 
section 5136 of the Revised Statutes and section 9 of the 
Federal Reserve Act. 


Very truly yours, 
L. P. Bernea, 


Assistant Secretary. 


Inclosure 
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D-2 


Apr. 25, 1940. 
Honorable Theodore G. Bilbo, 
The United States Senate, 
Washington, D.C. 


Dear Senator Bilbo: 


This will refer to your inquiry concerning the purchase 
of State of Mississippi Highway Bonds by member banks 
of the Federal Reserve System. 

The present law in regard to your inquiry (contained in 
section 5136, United States Revised Statutes) is as follows: 


“The business of dealing in securities and stock by 
the association shall be limited to purchasng and sell- 
ing such securities and stock without recourse, solely 
upon the order, and for the account of, customers, and 
in no case for its own account, and the association shall 
not underwrite any issue of securities or stock: Pro- 
vided, That the association may purchase for its own 
account investment securities under such limitations 
and restrictions as the Comptroller of the Currency 
may by regulation prescribe. In no event shall the 
total amount of the investment securities of any one 
obligor or maker, held by the association for its own 
account, exceed at any time 10 per centum of its capital 
stock actually paid in and unimpaired and 10 per 
centum of its unimpaired surplus fund, except that this 
limitation shall not require any association to dispose of 
any securities lawfully held by it on the date of en- 
actment of the Banking Act of 1935.”’ 


The law, however, provides the following exception: 


‘<The limitations and restrictions herein contained as 
to dealing in, underwriting and purchasing for its own 
account, investment securities shall not apply to obli- 
gations of the United States or general obligations of 
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any State or of any political subdivision thereof, or ob- 
ligations issued under authority of the Federal Farm 
Loan Act,’’ ete. 


The general laws of Mississippi, 1938, it is understood, 
did not make the Mississippi Highway Bonds ‘‘ general ob- 
ligations”’ of the State but made them payable exclusively 
from the proceeds of gasoline and motor fuel taxes levied 
by the State. If the said bonds were general obligations of 
the State, they would come within the exception above 
quoted and there would be no limitation or restriction upon 
their acquisition by a member bank for its own account. 


Very truly yours, 


(Signed) Custer Morn, 
Cuester Morr, 
Secretary. 
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D-3 


Aug. 19, 1943 
Mr. Pollard Turman, Counsel, 
Federal Reserve Bank of Atlanta, 
Atalanta 3, Georgia. 


Dear Mr. Turman: 


This refers to your letter of August 6, 1943, with en- 
closures, addressed to Mr. Wingfield, Assistant General 
Attorney, requesting an opinion by the Board on the ques- 
tion whether investments by a State member bank in bonds 
of the Alabama Bridge Finance Corporation are exempt 
from the 10 per cent limitation set out in Paragraph Seventh 
of Section 5136 of the Revised Statutes. The Board con- 
curs in your conclusion that a State member bank may not 
invest in such bonds in an amount in excess of 10 per cent 
of its capital stock and surplus. 

In advising the member bank of the Board’s opinion, it 
is suggested that the apparent intent and purpose of this 
exemption to Section 5136 be called to the bank’s attention. 
The Board construes this intention as exempting obliga- 
tions issued by governing bodies actually having the 
sovereign’s power of taxation or powers derived there- 
from, including the incidental power to compel payment, 
and which are not payable only from the proceeds of cer- 
tain specific taxes or revenues. Thus, for example, bonds 
issued by the State itself but payable exclusively from the 
proceeds of gasoline taxes would not be ‘‘general obliga- 
tions’’ of the State. 

In the instant case, the funds for the payment of the 
Bridge bonds are derived from certain portions of the pro- 
ceeds of gasoline taxes, or from the collection of tolls upon 
default in the payment of such bonds; they are not obliga- 
tions of a political subdivision which has the sovereign’s 
power of general taxation and may compel payment. It 
is believed that an explanation of this situation will dispose 
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of the matter without the necessity for consideration of the 
position taken by the member bank’s attorney that a defi- 
nition of the term ‘‘political subdivision”? does not require 
that it be ‘‘vested with a direct power to tax or compel 
payment’’ but that such power may be exercised by one 
unit through another or other units. 


Sent by L. P. Bethea, Asst Secty. 
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D4 


March 27, 1952 


West Virginia bonus bonds as general obligations 
of the State 
General Files 


Mr. Hooff 


On March 19 Mr. Heflin, Counsel for the Richmond Fed- 
eral Reserve Bank, visited our office to discuss the question 
of investments by State member banks in West Virginia 
Veterans’ Bonus Bonds. Prior to his visit, we had talked 
with the Comptroller’s Office and had been promised a copy 
of their letter to the West Virginia Banking Department 
outlining the reason for the Comptroller’s decision that 
such bonds were not general obligations of the State. This 
letter was not received before Mr. Heflin’s visit and he left 
with the understanding that we would advise him further 
by telephone after its receipt. 

On March 21 I received a copy of the Comptroller’s letter 
of October 19, 1951, to Mr. Hoffman, Banking Commis- 
sioner, accompanied by a memorandum of the conference 
between the Comptroller’s Office and representatives of the 
State of West Virginia, in which it was stated that the 
Comptroller would not accept these bonds as general 
obligations of the State because they were not supported 
by the complete taxing power of the State, regardless of 
whether adequate taxes were provided for their payment. 

This morning I talked with Mr. Heflin on the phone and 
promised to send him a copy of the Comptroller’s letter 
and the supporting memorandum. I told him that this 
office was not inclined to disagree with the Comptroller’s 
decision and would probably recommend that the Board go 
along with it if the matter were formally presented for 
consideration. 

Mr. Heflin stated that in view of this, he would recom- 
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mend that the Reserve Bank advise the State member banks 
that these West Virginia Bonds are not general obligations 
of the State and, therefore, may not be purchased in excess 
of 10 per cent of the member bank’s capital and surplus. Of 
course, if the member banks protest this decision, the matter 
would be formally submitted to the Board for determination. 


WLH/eo 


3/27/52 
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Defendant’s Cross-Motion for Summary Judgment and 
Opposition To Plaintiffs’ Motion for Summary Judgment 


Defendant’s Cross-Motion for Summary Judgment and 
Opposition To Plaintiffs’ Motion for Summary Judgment 


[Filed: Sept. 16, 1966] 


Comes now defendant, James J. Saxon, Comptroller of 
the Currency, by his undersigned attorneys, and respect- 
fully files this cross-motion for summary judgment pur- 
suant to Rule 56, F.R.Civ.P., and opposes plaintiffs’ motion 
for summary judgment, on the ground that there is no 
genuine issue as to any material fact, and defendant is en- 
titled to judgment as a matter of law. 

In support of this cross-motion and opposition, the 
Court is respectifully referred to the affidavit of Justin T. 
Watson, Acting Comptroller of the Currency, attached 
hereto and to the memorandum of points and authorities 
filed herewith. 
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There Is No Genuine Issue 


Defendant’s Statement Of Material Facts As To Which 
There Is No Genuine Issue 


[Filed: September 16, 1966] 


1. On September 12, 1963, the Comptroller of the Cur- 
rency promulgated the Investment Securities Regulations 
which resulted from rulemaking proceedings conducted 
after notice published in the Federal Register. See 28 F.R. 
9916, et seg. and 28 F.R. 6402. 

2. The plaintiffs participated in the Comptroller’s rule- 
making proceedings conducted in 1963 which culminated in 
the promulgation of the Investment Securities Regulations 
on September 12, 1963. 

3. On November 1, 1965, the Comptroller of the Currency 
ruled that certain bonds issued by the Port of New York 
Authority were ‘‘publie securities’? within the meaning of 
the Investment Securities Regulations, and are therefore 
eligible for dealing in, underwriting, and unlimited holding 
by national banks. 

4, On November 21, 1934, the Comptroller of the Cur- 
rency issued a ruling that bonds issued by the Port of 
New York Authority were general obligations of any state 
or of any political subdivision thereof within the meaning 
of paragraph seventh of 12 U.S.C. 24. 

5. On June 11, 1937, the Comptroller of the Currency 
issued a ruling that bonds of the Triborough Bridge 
Authority of New York were general obligations of a polit- 
ical subdivision within the meaning of paragraph seventh 
of 12 U.S.C. 24. 
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Affidavit of Justin T. Watson 
[Filed: Sept. 16, 1966] 
District or CoLUMBLA, ss: 


I, Justin T. Watson, being duly sworn, depose and say, 
that: 


1. Ihave been duly appointed Deputy Comptroller of the 
Currency and make this affidavit in my official capacity as 
Acting Comptroller of the Currency. 

2. I have reviewed the affidavit of Cyril V. Smith, Jr., 
counsel for the plaintiffs, dated July 5, 1966. Attached to 
that affidavit labelled Appendix A are 31 letter rulings or 
other statements of position obtained from the files of the 
Comptroller of the Currency relating to the interpretation 
of the term ‘‘general obligations of any State or of any 
political subdivision thereof’’ contained in 12 U.S.C. 24, 
Seventh. 

3. In order that the record may be made more complete 
with respect to the Comptroller’s rulings on this subject, 
there are an additional 6 letter rulings attached hereto in 
chronological order. 


Justix T. Watson, 
Acting Comptroller of the Currency 
Subscribed and sworn to before me this 15th day of 
September, 1966. 
Helen Crist Craver, Notary Public. 
My Commission Expires Sept. 30, 1966. 
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CoMPTROLLER’s Letrer RULINGS 


Date 


. June 11, 1937 
. March 31, 1938 
. July 15, 1941 


#1 
. July 15, 1941 
#2 
d. August 4, 1941 
#1 
6. August 4, 1941 
#2 


Subject 


Triborough Bridge Authority Bonds 
Town of Newell Tax Certificates 
Port of New York and Triborough 
Bridge Authority Bonds 

Port of New York and Triborough 
Bridge Authority Bonds 

Port of New York and Triborough 
Bridge Authority Bonds 

Port of New York and Triborough 
Bridge Authority Bonds 
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June 11, 1937. 
Hewes, Prettyman and Awalt, 
822 Connecticut Avenue, N.W., 
Washington, D. C. 


Gentlemen: 


Reference is made to your letter of April 21, 1937, and 
subsequent correspondence stating that you have been 
requested by the Chase National Bank of the City of New 
York to request on its behalf a ruling with respect to 
whether or not The Triborough Bridge Authority of New 
York is a political subdivision and bonds issued thereby 
are general obligations of such Authority and fall within 
the exceptions to the limitations and restrictions contained 
in Paragraph 7, Section 5136 U.S.R.S., with respect to 
dealing in, underwriting, and purchasing for the bank’s 
own account. 

You are advised that the Comptroller of the Currency 
has held that the Triborough Bridge Authority of New 
York is a political subdivision, that its bonds are general 
obligations of such political subdivision and therefore fall 
within the exceptions to the limitations and restrictions 
contained in Paragraph 7, Section 5136 U.S.R.S., with 
respect to dealing in, underwriting, and purchasing for 
the bank’s own account. 

You may advise the Chase National Bank to this effect. 


Very truly yours, 


(Signed) Wittiam Prentiss, JR. 
Wri Prentiss, JR. 
Acting Comptroller of the Currency. 
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(Purchase of Tax Certificates) 
March 31, 1938. 
Mr. A. J. Hill, Vice President, 
The First National Bank, 
Newell, Iowa 


Dear Sir: 


Your letter of March 18 is received, stating that the 
Town of Newell contemplates a small paving project and 
the issuance of special tax certificates covering propor- 
tionately against each individual property; that these 
certificates are subject only to state and county taxes and 
come in as a lien ahead of any mortgages on the property, 
and request to be advised whether it would be permissible 
for your bank to invest in such certificates. 

While your letter does not so state, it is assumed that 
the special tax certificates referred to are obligations 
of the Town of Newell, Iowa, and that the Town is a politi- 
cal subdivision of the State of Iowa. If such is the case, 
then the question to be determined is whether the special 
tax certificates are general obligations of the Town or spe- 
cial obligations. If the certificates are special obligations 
of the Town, as would appear to be the case, a national 
bank could invest therein in an amount not exceeding 10% 
of its capital and surplus under Section 5136, U.S.R.S., pro- 
vided, however, such certificates are ‘‘marketable’’ and 
otherwise conform to the law and regulations of the Comp- 
troller. 

Very truly yours, 


(s) E. H. Govex, 
Deputy Comptroller. 
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Jul. 15, 1941. 
Chase National Bank 
New York, New York 


Dear Sirs: 


On June 27, 1941, your counsel, Mr. Irving Reynolds, 
conferred with representatives of this office with respect 
to bonds of the Port of New York Authority and of the 
Triborough Bridge Authority of New York. At that time 
Mr. Reynolds expressed the opinion that the Chase Na- 
tional Bank of New York had not been informed of the 
reversal of the position taken by this office some years ago 
to the effect that those bonds were general obligations of 
political subdivisions. A review of our files indicates that 
although the Chase National Bank is aware of the reversal 
of that position, it has never been formally advised thereof. 

Our position is that neither the bonds of the Port of 
New York Authority nor the bonds of the Triborough 
Bridge Authority of New York represent general obliga- 
tions of a political subdivsion. The basis for this position 
is, in short, that the term ‘political subdivision’’ as used 
in section 5136 of Rev. Stat. of 1873, as amended (U.S.C. 
title 12, sec. 24), paragraph seventh, includes only such 
units of a state as have the sovereign’s power of taxation 
or powers derived therefrom, including the incidental 
power to compel payment, as distinguished from units of 
a state which may merely levy charges for voluntary use 
of their property or facilities. In view of the fact that 
this position represents a reversal of a former position, 
banks which may have purchased such bonds in an amount 
exceeding 10% of their capital and surplus in reliance upon 
the former ruling are not required by this office to dispose 
of the excess portion thereof immediately, but rather are 
requested to dispose of that portion gradually and when- 
ever they can do so without loss. 

A copy of this letter is being forwarded to Mr. Reynolds 
for his information. 


Yours very truly, 
(Signed) [Copy Illegible] 
JLB :DSM-7/10/41 Deputy Comptroller. 
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Jul. 15, 1941. 
Mr. Joseph T. Reisler, Vice President 
Manufacturers Trust Company 
Fifty Five Broad Street 
New York, New York 


Dear Sir: 


In reply to your letter of July 1, 1941, you are advised 
this office has ruled that the bonds of the Port of New York 
Authority and of the Triborough Bridge Authority of New 
York do not qualify under any of the exemptions of section 
5136 of Rev. Stat. of 1873, as amended (U.S.C. title 12, sec. 
24). However, the bonds do meet the requirements of sec- 
tion 5136, supra, and the regulations of the Comptroller of 
the Currency issued thereunder and therefore may be pur- 
chased by national banks in an amount not exceeding 10% 
of the bank’s capital and unimpaired surplus. National 
banks which have purchased such bonds in excess of the 
10% limitation in reliance upon a former ruling of this 
office are not required to immediately dispose of such bonds, 
but rather are required to dispose of the excess holdings 
as soon as they can do so without loss. 

Inasmuch as the Manufacturers Trust Company is a 
member of the Federal Reserve System and thus subject 
to the limitations of section 5136, supra, and the regula- 
tions of the Comptroller of the Currency issued thereunder, 
we are forwarding a copy of this communication, together 
with a copy of your letter, to the Board of Governors of 
the Federal Reserve System, Washington, D. C. 


Yours very truly, 


(Signed) A. J. ————.,, [Copy Ilegible] 
Deputy Comptroller. 
JLR :DSM-7/8/41 
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(Underwriting Port of New York Authority and Triborough 
Bridge Authority) 


Aug. 4, 1941. 
Mr. Cushman McGee 
R. W. Pressprich & Co. 
68 William Street 
New York, New York 


Dear Sir: 


In response to your letter of July 29, 1941, please be ad- 
vised that this office has not circularized all national banks 
with respect to underwriting and investment in bonds of 
the Port of New York Authority and the Triborough Bridge 
Authority, as reported in the newspapers. We have taken 
the position, however, that national banks are limited in 
their investments in such bonds to an amount not exceeding 
10% of the capital and surplus. 


We assume this is the information you desire. 


Yours very truly, 


(Signed) C. B. Upuam, 
Deputy Comptroller. 
JLR :DSM-7/31/41 
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(Eligibility of Port of New York Authority and Triborough 
Bridge Authority bonds) 

Aug. 4, 1941. 
Dr. Max Nurnberg 
20 Post Avenue 
New York, New York 


Dear Dr. Nurnberg: 


This will acknowledge receipt of your letter of July 24, 
1941, with reference to the right of national banks to pur- 
chase for investment, bonds of the Port of New York Au- 
thority and the Triborough Bridge Authority. 

Our position is that neither the bonds of the Port of New 
York Authority nor the bonds of the Triborough Bridge 
Authority of New York represent general obligations of a 
political subdivision. The basis for this position is, in 
short, that the term ‘‘political subdivision’’ as used in sec- 
tion 5136 of Rev. Stat. of 1873, as amended (U.S.C. title 
12, sec. 24), paragraph seventh, includes only such units 
of a state as have the sovereign’s power of taxation or 
powers derived therefrom, including the incidental power 
to compel payment, as distinguished from units of a state 
which may merely levy charges for voluntary use of their 
property or facilities. However, the bonds of the Port of 
New York Authority and the Triborough Bridge Authority 
meet the requirements of section 5136, supra, and the regu- 
lations of the Comptroller of the Currency issued there- 
under and therefore can be purchased by a national bank 
in an amount not exceeding 10% of its capital and surplus. 


Yours very truly, 


(Signed) C. B. UpHam, 
Deputy Comptroller. 
JLR:DSM—7/31/41 
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Judgment 


Defendant-Intervenor’s Cross-Motion for Summary 
Judgment 
[Filed: Sept. 16, 1966] 


Defendant-Intervenor cross-moves the Court on the An- 
swer filed in this case, the Defendant-Intervenor’s State- 
ment of Material Facts As To Which There is No Genuine 
Issue, the Affidavit of Daniel B. Goldberg in Opposition 
to Plaintiffs’ Motion for Summary Judgment and In Sup- 
port of Defendant-Intervenor’s Cross-Motion for Summary 
Judgment, and all other papers filed herein by plaintiffs 
and defendant, for summary judgment dismissing the action 
under Rule 56 of the Federal Rules of Civil Procedure, on 
the ground that there is no genuine issue as to any material 
fact and that defendant-intervenor is entitled to judgment 
as a matter of law. 


° * 
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Defendant-Intervenor’s Statement of Material Facts as to 
Which There Is No Genuine Issue 


[Filed: Sept. 16, 1968] 


1. The Port of New York Authority is a bi-State agency, 
created by Compact between New York and N ew Jersey in 
1921, with the consent of the Congress of the United States. 
The purpose of the States in establishing the Authority 
was to provide transportation, terminal and other facilities 
of commerce within the Port of New York District. The 
States have, from time to time, authorized specific facili- 
ties, including bridges, tunnels, airports, piers, and other 
terminals, and have given the Authority power to borrow 
money on its bonds or other obligations and to make charges 
for the use of such facilities. However, the Authority was 
given no power to levy taxes or assessments, nor are its 
obligations guaranteed by the States, 

2. Pursuant to the Compact of 1921 and subsequent con- 
current bi-State legislation, the Port Authority has issued 
various types of bonds to finance its facilities. Of these 
types, four remain outstanding: (i) General and Refunding 
Bonds, established by resolution adopted March 18, 1935, 
as amended; (ii) Air Terminal Bonds, established by reso- 
lution adopted June 18, 1948; (iii) Marine Terminal Bonds, 
established by resolution adopted November 23, 1948; and 
(iv) Consolidated Bonds, the only type now issued by the 
Authority, established by resolution adopted October 9, 
1952. The Port Authority has pledged its full faith and 
credit, and consequently all its resources, to the payment 
of these bonds. 

3. This pledge includes revenues from the Holland Tun- 
nel, the Lincoln Tunnel, the George Washington Bridge, 
the Goethals Bridge, the Bayonne Bridge and Outerbridge 
Crossing; John F. Kennedy International Airport, La 
Guardia Airport, Newark Airport, Teterboro Airport and 
the Port Authority Heliports; Port Newark, the Brooklyn- 
Port Authority Marine Terminal, the Erie Basin-Port Av- 
thority Marine Terminal, the Elizabeth-Port Authority 
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Which There Is No Genuine Issue 


Marine Terminal and the Hoboken-Port Authority Marine 
Terminal; the Port Authority Bus Terminal, the New York 
and Newark Union Motor Truck Terminals and the Port 
Authority Building; and the Hudson Tubes (the interurban 
railroad now known as Port Authority Trans-Hudson or 
“‘Parn’’). This pledge also includes revenues from the 
World Trade Center, now under construction. 

4. In 1934, the year after the passage of the Glass- 
Steagall Act, commercial banks were specifically authorized 
by the Comptroller of the Currency to underwrite and deal 
in Port Authority bonds. A successor Comptroller publicly 
reversed this determination in 1941 and this changed posi- 
tion was maintained until 1963. 

5. As a result, commercial banks were prohibited from 
underwriting or dealing in any new issue of the Port Au- 
thority’s General and Refunding Bonds, all issues of the 
Authority’s Air Terminal and Marine Terminal Bonds and 
all pre-1963 issues of its Consolidated Bonds. The Port 
Authority was thus denied the benefit of competition among 
commercial and investment banks in the underwriting of 
its bonds for more than twenty years. 

6. In 1963, defendant promulgated the challenged Invest- 
ment Securities Regulations and in a subsequent ruling pub- 
lished on November 6, 1965, defendant-intervenor’s bonds 
were once again specifically held eligible for underwriting 
by commercial banks. 
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Affidavit of Daniel B. Goldberg in Opposition to Plaintiff's’ 
Motion for Summary Judgment and in Support of Defend- 
ant-Intervenor’s Cross-Motion for Summary Judgment. 


Affidavit of Daniel B. Goldberg in Opposition to Plaintiffs’ 
Motion for Summary Judgment and in Support of Defend- 
ant-Intervenor’s Cross-Motion for Summary Judgment. 


[Filed: Sept. 16, 1966] 


State or New York, 
County of New York, ss.: 


Dantet B. Goupsene, being first duly sworn, states as fol- 
lows: 

The ruling of William Prentiss, Jr., Acting Comptroller 
of the Currency, dated June 11, 1937 and addressed to 
Hewes, Prettyman & Awalt, which is annexed to this affi- 
davit was, on information and belief, among the rulings 
furnished by defendant to the plaintiffs in response to the 
motion referred to in paragraph 2 of the affidavit of Cyril V. 
Smith, Jr., dated July 5, 1966. Said ruling, which deals with 
the Triborough Bridge Authority, was not included among 
the appendices to said affidavit of Cyril V. Smith, Jr. 


Danret B. Goxpserc. 


Subscribed and sworn to before me this 14th day of Sep- 
tember 1966. 


Sruart Newmark, Notary Public, State of New York. 

No. 24-8135465. Qualified in Kings County. Certificate 
filed in New York County. Commission Expires March 30, 
1968. 
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Affidavit of Daniel B. Goldberg in Opposition to Plaintiff's’ 
Motion for Summary Judgment and in Support of Defend- 
ant-Intervenor’s Cross-Motion for Summary Judgment. 


June 11, 1937. 
Hewes, Prettyman and Awalt, 
822 Connecticut Avenue, N.W., 
Washington, D.C. 


Gentlemen: 


Reference is made to your letter of April 21, 1937, and 
subsequent correspondence stating that you have been re- 
quested by the Chase National Bank of the City of New 
York to request on its behalf a ruling with respect to whether 
or not The Triborough Bridge Authority of New York is a 
political subdivision and bonds issued thereby are general 
obligations of such Authority and fall within the exceptions 
to the limitations and restrictions contained in Paragraph 7, 
Section 5136 U.S.R.S., with respect to dealing in, under- 
writing, and purchasing for the bank’s own account. 

You are advised that the Comptroller of the Currency 
has held that the Triborough Bridge Authority of New York 
is a political subdivision, that its bonds are general obliga- 
tions of such political subdivision and therefore fall within 
the exceptions to the limitations and restrictions contained 
in Paragraph 7, Section 5136 U.S.RB.S., with respect to deal- 
ing in, underwriting, and purchasing for the bank’s own 
account. 

You may advise the Chase National Bank to this effect. 


Very truly yours, 


(Signed) Writ1am Prenmiss, JE, 
Wriuum Prentiss, JR., 
Acting Comptroller of the Currency. 


147 


Plaintiffs’ Opposition to Defendant’s and Defendant-Inter- 
venor’s Cross-Motions for Summary Judgment 


Plaintiffs’ Opposition to Defendant’s and Defendant-Inter- 
venor’s Cross-Motions for Summary Judgment 


[Filed: Oct. 3, 1966] 


Each of the plaintiffs opposes the defendant’s and the 
defendant-intervener’s cross-motions for summary judg- 
ment on the grounds that there is no genuine issue as to 
any material fact and that plaintiffs are entitled to judgment 
as a matter of law. 

In support of this opposition, the Court is respectfully 
referred to Plaintiffs’ Memorandum of Points and Au- 
thorities in Opposition to Defendant’s and Defendant- 
Intervener’s Cross-Motions for Summary Judgment and 
the Supplemental Affidavit of Cyril V. Smith, Jr. in Sup- 
port of Plaintiffs’ Motion for Summary Judgment and in 
Opposition to Defendant and Defendant-Intervener’s Cross- 
Motions for Summary Judgment, filed herewith, as well as 
to the Memorandum of Points and Authorities in Support 
of Plaintiffs’ Motion for Summary Judgment and the Affi- 
davits of Chester W. Laing and Cyril V. Smith, Jr. in Sup- 
port of Plaintiffs’ Motion for Summary Judgment pre- 
viously filed herein. 
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of Plaintiffs’ Motion for Summary Judgment and in 
Opposition to Defendant’s and Defendant-Intervenor’s 
Cross-Motions for Summary Judgment. 


Supplemental Affidavit of Cyril V. Smith, Jr., in Support 
of Plaintiffs’ Motion for Summary Judgment and in 
Opposition to Defendant’s and Defendant-Intervenor’s 
Cross-Motions for Summary Judgment. 


[Filed: Oct. 3, 1966] 
City oF WaSHINGTON, 
District of Columbia, ss. 
Cyril V. Smith, Jr., being first duly sworn, states as fol- 
lows: 


1. Gerhard A. Gesell, W. Graham Claytor, Jr. and I are 
counsel to the plaintiffs in this case. 

2. Subsequent to the filing of the Plaintiffs’ Motion for 
Summary Judgment in this case, I received from the Secre- 


tary of the Board of Governors of the Federal Reserve 
System a copy of a ruling of the Comptroller of the Cur- 
rency interpreting the phrase ‘‘general obligations of any 
State or of any political subdivision thereof”’ contained in 
the Glass-Steagall Act of 1933, 48 Stat. 185. Said ruling, 
dated October 23, 1934, is attached hereto as Appendix A-1. 


Cyril V. Smith, Jr. 


Subscribed and sworn to before me this 3rd day of Oc- 
tober, 1966. 
CuristInE W. Biases, 
Notary Public, D.C. 


My Commission Expires May 14, 1971. 
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Appendix A-1 
October 23, 1934. 


J. D. Van Hooser and Company, 
Investment Securities, 

Security Trust Building, 
Lexington, Kentucky. 


Gentlemen: 


Reference is had to your inquiry of October 9 addressed 
to the Federal Reserve Board and in turn referred to this 
office for reply. 

You particularly request an interpretation of Section 16 
of the Banking Act of 1933 with respect to dealing in, under- 
writing, and purchasing of securities, and the exception 
therein that the limitations and restrictions in question shall 
not apply to obligations of the United States or general 
obligations of any State or of any political subdivision 
thereof. You desire to have our interpretation of the ex- 
pression ‘‘general obligations’’ as used in this statute. 

It is the practice of this office to consider the term, ‘‘gen- 
eral obligations’’, as used in the various provisions of the 
National Bank Act as referring to obligations which are 
payable either directly or ultimately, without limitation to 
a special fund, from the proceeds of taxes authorized to be 
levied upon all the taxable real and personal property within 
the limits of the governmental entity issuing such obligation. 
This naturally excludes all classes of special obligations 
which are payable solely out of a special fund derived from 
special assessment or other limited sources. One applicable 
test is whether or not the holder of such general obligations 
will be entitled to a writ of mandamus to compel the levy 
and collection of a tax upon all the taxable property of a 
State or political subdivision which issued the obligation. 

You further desire a ruling as to whether or not banks 
dealing in securities on behalf of their customers are per- 
mitted to make a service charge which is equivalent in 
amount to what they had previously charged for brokerage 
on similar orders. 
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We can only consider this question from the standpoint 
of the national banks, and this office has never considered it 
proper for a national bank to make what may be termed 
brokerage charges on such transaction. The banks have 
been instructed that any charge made in connection with 
such transaction must not exceed the actual cost of servicing. 
It is realized that there are many elements that enter into 
the cost of such service which are not susceptible to definite 
ascertainment. We are primarily concerned that the bank 
avoid any appearance of acting in a brokerage capacity 
even from a fee standpoint and are of the opinion that if 
any fee is to be charged, it shall be primarily based on cost 
of service rather than on the size of the transaction. 


Very truly yours, 


J. F. T. O’Coxnor, 
Comptroller. 
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Transcript of Proceedings, December 8, 1966 
(PP. 65-73, 91-93) 


Mr. Hexter: Your Honor, many of the questions that the 
Court has addressed to counsel for the defendant have 
anticipated some of the points that I proposed making in 
presenting the position of the Federal Reserve Board on 
this matter, but I will attempt to emphasize the principal 
reasons that have brought the Board of Governors to the 
interpretation that has been its interpretation through these 
many years. 

The Banking Act of 1933, which is frequently referred 
to as the Glass-Steagall Act, had as one of its chief purposes 
the separation of commercial banking from investment 
banking activities, underwriting and dealing in securities. 
This purpose was carried out by various means. Perhaps 
the principal means was prohibiting commercial banks 
from engaging in the underwriting business. This was 
done actually in two provisions of the Banking Act of 1933. 
In one provision, Section 21, it was made a felony for a 
commercial bank to engage in underwriting. The other 
provision is the one which has been quoted in the briefs, in 
Section 5136 of the Revised Statutes, just prohibiting na- 
tional banks and indirectly member state banks from under- 
writing any issue of securities or stock. 

Congress was not satisfied with this step, this prohibi- 
tion, this criminal statute and civil prohibition. It also 
prohibited banks from being affiliated with securities orga- 
nizations, affiliated through common ownership of banks 
and securities organizations, common boards of directors 
and in other ways. 

Congress went even further in this effort to separate the 
two. It prohibited a person who was an employee or an 
officer or a director of a bank, member bank, which includes 
national banks, from serving at the same time as an officer, 
director or employee of an underwriting concern. 

The principal one, as I said, in scope, was that prohibit- 
ing banks from engaging in underwriting. This was the 
provision, of course, that required and compelled concerns 
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like J. P. Morgan & Company, which prior to 1933 had 
been a commercial bank and an underwriting concern, to 
split up into J. P. Morgan & Company Commercial Bank 
and Morgan Stanley & Company, the underwriting con- 
cern. 

The Court: Wasn’t that also what led to the separation 
of the National City Company from the National City Bank 
of New York? 

Mr. Hexter: I believe that is so, Your Honor. 

So we see that Congress very definitely felt, and the 
record is quite clear on this matter, that it was better for 
the general welfare for commercial banks not to be engaged 
in underwriting and dealing in securities. 

But as counsel for defendant said a few minutes ago, 
Congress recognized that there was a conflicting considera- 
tion. Beginning in the late 1920s and going on until 1933 
commercial banks had engaged increasingly in underwriting 
of securities, as was then permissible, to a limited extent. 
As a result Congress was concerned, especially at that time, 
in 1933, in the depression, that states and municipalities 
might have difficulty in financing their essential needs, and 
this applied also to the United States, if commercial banks 
were barred from this field. Consequently, Congress had 
to make a decision between these conflicting considerations. 

There were three areas in which banks had engaged in 
underwriting in which underwriting can exist: the under- 
writing of corporate securities, great mass of private enter- 
prises; at the other extreme, the underwriting of United 
States Government securities; and the third category, in 
some way between these two, are the securities of states 
and of lesser governmental bodies, under-states. 

Congress’ decision in the field of corporate securities, 
banks were completely prohibited from underwriting activi- 
ties whatsoever. At the other extreme, in the area of 
United States Government securities, Congress provided 
an exception to the general prohibition. 

The general prohibition, Your Honor, read that national 
banks ‘‘shall not underwrite any issue of security or stock.”’ 
The exception reads as follows: ‘‘The limitations and re- 
strictions herein contained as to dealing in, underwriting 
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and purchasing for its own account investment securities, 
shall not apply to obligations of the United States or gen- 
eral obligations of any state or of any political subdivision 
thereof.’? These are successive phrases. 

As has been brought out in the plaintiffs’ brief, the term 
“‘general obligations’? has for decades had the general 
meaning in financial circles of an obligation which pledges 
the full faith and credit of a state or of a political sub- 
division of the state with general taxing powers. This 
has been so in the financial world and in the banking world. 

As mentioned in the brief submitted by the Board of 
Governors, the phrase ‘‘general obligations of a political 
subdivision’’ should not, in our judgment, be split up into 
separate words. The concept was the concept that was 
then current in the market place and in finance. And in 
fact, prior to the enactment of the Banking Act of 1933, 
in 1932, when banks were still permitted to underwrite 
generally, underwrite any types of securities, but subject 
to a 25 percent limit, a limit on their underwriting of any 
issue of securities of any one obligor to 25 percent of the 
underwriting bank’s capital and surplus structure. That 
was a provision placed in the banking law in the McFadden 
Act of 1927. 

The Comptroller of the Currency in 1932, as revealed in 
the affidavits submitted to you, held that the Port of New 
York Authority bonds were not general obligations for that 
purpose. This happened before, the vear before the enact- 
ment and the reiteration in the Banking Act of 1933. 

As Your Honor pointed out, this is not a case in which 
the Court is being asked to sustain a long continued con- 
sistent administrative interpretation, but to the extent that 
that is relevant it should be pointed out that prior to the 
Banking Act of 1933 the term ‘‘general obligations of any 
political subdivision’’ had been interpreted by the Comp- 
troller of the Currency to exclude securities of the Port of 
New York Authority; that the first interpretation that has 
been found after the enactment of the Banking Act of 1933, 
in October 734, took the general position that only securi- 
ties which are backed by general taxing power are eligible; 
and until the prior Comptroller of the Currency, Mr. Saxon, 
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came into office and made his rulings in 1963, the only devia- 
tion from this general practice of which we are aware was 
the period of some three years, from 1935 through 1937, in 
which it was held that bonds of the Port of New York 
Authority were eligible for underwriting. In 1938 the 
Comptroller of the Currency reiterated his earlier position 
that general obligations were based upon taxing power of 
the issuer or other obligor. 

Apparently it was not until 1941 that the specific case of 
Port of New York Authority was ruled on, but a general 
ruling was made earlier. That is on the subject of inter- 
pretative rulings. 

The Court: Well, so far as the Federal Reserve Board is 
concerned, it had never changed its interpretation, had it? 

Mr. Hexter: In general. Before 1936 the Comptroller 
of the Currency was a member of the Federal Reserve 
Board and the Secretary of the Treasury was the Chief 
Governor of the Federal Reserve Board, and during those 
years the tendency was—I was not with the Board of Gov- 
ernors at that time—to accept the interpretations of the 
Comptroller of the Currency in the supervision of member 
state banks and of the Federal Reserve Board also. 

We have, then, a situation in which the Congress prohib- 
ited banks entirely from underwriting corporate securities, 
permitted banks to underwrite United States Government 
securities, and limited to general obligations the power of 
banks to underwrite the securities of states and political 
subdivisions. 

The most compelling reason, in the opinion of the Board 
of Governors, for holding that revenue bonds, as they are 
called, and special obligations of municipalities or lesser 
political subdivisions or states, are not eligible for bank 
underwriting is that such an interpretation would, it seems 
to the Board of Governors, destroy, as Your Honor sug- 
gested, the effectiveness of the legislation. It will lead to a 
situation in which Congress might just as well have said 
obligations of the United States and obligations of states 
and political subdivisions, because it is conceded by counsel 
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for defendants that special obligations, an obligation of the 
State of New York to pay not out of its general funds, not 
on the basis of its taxing power, not a full faith and credit 
obligation, but a promise to pay solely out of a specific fund, 
a so-called special obligation of the State of New York, 
would not be eligible for bank underwriting. And yet this 
is entirely, as pointed out in the brief of the Federal Reserve 
Board, a mater of form because in the hypothetical case 
we mentioned in our brief, if the State of New York decided 
to build a bridge at High Point the State of New York could 
issue State of New York bonds payable solely out of the 
revenues from the tolls paid for that bridge. That would 
be a special obligation and, as conceded by counsel for de- 
fendant, that would not be eligible for underwriting. How- 
ever, if the State of New York chose a different form and 
created a High Point Bridge Authority and had that Au- 
thority issue bonds with the same source for payment of 
principal and interest, tolls paid for use of the High Point 
Bridge, that would be, under this divisive interpretation of 
the statute, a general obligation of the High Point Bridge 
Authority and since for other purposes the High Point 
Bridge Authority or Port of New York Authority has been 
held to be a political subdivision under certain taxing stat- 
utes, the result is reached that those securities would be 
(a) general obligations of (b) a political subdivision, and 
therefore eligible for bank underwriting. 

If this reasoning were accepted, Your Honor, it seems to 
the Federal Reserve Board that Congress’ purpose and its 
choice of words based upon the use of words in the financial 
markets at that time and since, would be defeated and the 
limitation of underwriting of such securities to general 
obligations would have no meaning whatsoever. 

This is the principal basis for the Board’s position. 

Thank you. 

The Court: Now I think the Port of New York Authority 
is a party of record, so I will be glad to hear its counsel. 

While I want to give a full hearing, I do want to suggest 
and to urge counsel not to duplicate each other. 
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Mr. Goldberg: May it please the Court, first I want to 
deal with the question of the interest of the Port of New 
York Authority in this litigation. 

The Court: Yes, I would be very glad if you tell me very 
briefly just what the interest of the Port of New York Au- 
thority is. What difference does it make to them whether 
they have to have their bonds sold through investment 
bankers or whether they may select a commercial bank? 

Mr. Goldberg: If Your Honor please, it makes no differ- 
ence whatsoever who underwrites our bonds and were we 
in the situation where the class that was eligible to under- 
write our bonds was undisputedly only the commercial 
banks, we would be supporting the plaintiffs in their oppor- 
tunity to join the parade. 

It makes the utmost difference to us how much * * * 


* * * * * 


* * * statute will have to determine which borrowers come 
under: 

Mr. Goldberg: Yes, but the meaning of the words can 
take on—you can determine the meaning of the words by 
the examples which were discussed on the floor of Congress 
as to what those words covered, and we suggest that it was 
made clear by the floor manager that the words did cover 
this issue and issues of its type, if Your Honor will. 

The Court: And when I said floor manager I meant 
when he makes a set speech. 

Mr. Goldberg: He didn’t make a set speech; he answered 
questions. 

The Court: But the colloquy of questions and answers 
on the floor, any more than colloquy between Court and 
counsel, is not very important or impressive. 

Mr. Goldberg: Now I am not sure that the next matter 
I have is something that Your Honor wants to know. I 
will try. 

There has been some discussion back and forth as to 
how long the contemporaneous ruling of which I gave 
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Your Honor a copy was in force. Let us be clear that while 
there has been inconsistency in the Comptroller’s ruling 
since 1934, that the rulings which are in favor of the de- 
fendant’s position and our position are the contemporane- 
ous rulings, and I suggest that it will be seen that that 
ruling stood not till 1938, as has been suggested, but fully 
until 1941, when it was—— 

The Court: It makes no difference whether it was ’38 
or °41. 

Mr. Goldberg: Would it make any difference to Your 
Honor, since you have shown interest in the Federal Re- 
serve Board’s position, that it appears that the member 
state banks were not following what the Federal Reserve 
Board now says is its practice, but were in fact bidding on 
Port Authority bonds right up through 1940. 

The Court: Who was? 

Mr. Goldberg: Member state banks, subject to the juris- 
diction of the Federal Reserve Board. 

The Court: I am not going into that at all, Mr. Goldberg. 
I am going to construe the statute. 

Mr. Goldberg: Well, in construction of the statute it has 
been suggested that administrative rulings have signifi- 
cance, and Your Honor has been much interested, you asked 
the Federal Reserve Board counsel whether the Federal 
Reserve Board—— 

The Court: And counsel for the Federal Reserve Board 
answered my question I think adequately and satisfactorily 
and he stated that at one time, when the Comptroller of the 
Currency was a member of the Board, they followed the 
same practice. 

Now do you want to prove that he was wrong? 

Mr. Goldberg: No, I want to prove that plaintiffs are 
wrong in saying the contrary. 

The Court: Whenever you agree with somebody the 
thing to do is to keep still. 

Mr. Goldberg: Yes. I am making the point, then, that 
we do not have a consistent Federal Reserve Board—— 
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The Court: I have all that. You know, I like to give a 
full hearing, but I dislike repetition. I don’t think it is 
complimentary to the Court to have repetition, anyway. 

Mr. Goldberg: I do think, Your Honor, that a reading, 
which you will have done, of the debates in Congress, to 
the extent that they do cast light, will show that there 
was a clear difference made between the special obligations 
of a political subdivision and the general obligations of a 
political subdivision; and we submit that the obligations 
of agencies like the Port Authority are valid not only 
under the interpretive regulation of the Comptroller, but 
under the statute itself as Your Honor will interpret it. 

The Court: Thank you. I have your point. 
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Transcript of Proceedings, December 22, 1966 
(PP. 10-11) 


The Court: I think my definition is broad enough be- 
cause if a state guarantees the obligation it becomes an 
obligation of the state. 

Mr. Goldberg: We all agree to that. 

Mr. Gesell: We are agreed that Your Honor adopted, 
in effect, the definition of a general obligation that the Fed- 
eral Reserve Board had. 

The Court: That is precisely it. 

Mr. Gesell: Right. 

Mr. Goldberg: Then I have no further comments. 

The Court: Then will you gentlemen have a proposed 
form of order in the course of the day or the first thing 
tomorrow morning? 

Mr. Gesell: In the course of the day. Is Your Honor 
going to be sitting this afternoon? 

The Court: I will be here this afternoon. 

Mr. Gesell: Could we come in at 2 o’clock with the order? 

The Court: Very well. 

Mr. Gesell: I think it will be agreed. I think there will 
be nothing to argue about. 

The Court: Suppose you come in at 2:30 in the court- 
room. 

Mr. Goldbloom: May I say one more thing, Your Honor. 
I would like to confirm what Mr. Gesell told the Court and 
that is that in agreeing to our proposed form for a stay, 
that we want to advise the Court that we will take every 
effort to bring this matter expeditiously to the attention of 
the Solicitor General and if an appeal is authorized, to 
request the Court of Appeals to handle the matter on an 
expedited basis. 

The Court: Very well. The Court appreciates your state- 
ment, Mr. Goldbloom. 
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By the way, the provisions for a stay should be in a 
separate order. I always dislike including provisions for 
a stay in my order or judgment because I first render a 
decision, then I pass on the stay. The two are not simul- 
taneous. 


(The matter stood concluded.) 
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Supplementary Affidavit of Daniel B. Goldberg in Opposition 
to Plaintiffs’ Motion for Summary Judgment and in Sup- 
port of Defendant-Intervenor’s Cross-Motion for Sum- 
mary Judgment. 


Supplementary Affidavit of Daniel B. Goldberg in Opposition 
to Plaintiffs’ Motion for Summary J: udgment and in Sup- 
port of Defendant-Intervenor’s Cross-Motion for Summary 


Judgment. [Filed: Dec. 27, 1966] 
Stare or New Yorx, 
County of New York, ss.: 


Danret B. Goxpsere, being first duly sworn, states as 
follows: 


1. The documents annexed to this affidavit as Exhibits 
B through M are in the form of proposals and related 
papers by underwriting syndicates for the purchase of 
various issues of Port Authority bonds, and are certified 
in Exhibit A as true copies of original files of the Port Au- 
thority by its Assistant Secretary. 

2. On information and belief the following banks which 


joined in one or more of the annexed proposals were at 
the time thereof member state banks of the Federal Re- 
serve System: Manufacturers Trust Company, The North- 
ern Trust Company (Chicago), Chemical Bank & Trust 
Company, Bankers Trust Company; First National Bank, 
New York, New York, Guaranty Trust Company, New 
York; Bank of the Manhattan Company, New York, New 
York. 

3. On information and belief the following banks which 
joined in one or more of the annexed proposals were at 
the time thereof national banks: Chase National Bank of 
New York, National City Bank of New York, Anglo-Cali- 
fornia National Bank, Public National Bank & Trust Co. 


Daniel B. Goldberg. 
Subscribed and sworn to before me this 21st day of De- 
cember 1966. 


Kewnetu W. Koenic, Notary Public, State of New York. 
No. 31-2166025. Qualified in New York County. Commis- 
sion Expires March 30, 1967. 
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Exhibit ‘‘A’’ 
Tue Porr or New York AUTHORITY 
111 Eighth Avenue-at 15th Street, New York, N.Y. 10011 


Office of the Secretary 
Joseph G. Carty, Secretary Telephone (212) 620-7312 


I, Mitprep C. Portx, the Assistant Secretary of The Port 
of New York Authority, a body corporate and politic, 
created by compact between the States of New York and 
New Jersey with the consent of the Congress of the United 
States, hereby certify 

That annexed hereto are true and correct reproductions 
of the following: 


1. Proposal of Blyth & Co., Ine. and Associates for Port 
Authority General and Refunding Bonds, $16,500,000, 
Second Series, 334%, Due 1965, and/or Third Series, 3L%, 
Due 1965; 

2. Proposal of Blyth & Co., Inc. and Associates for Port 
Authority General and Refunding Bonds, $16,500,000, 
Second Series, 334%, Due 1965, and/or Third Series, 314% ; 
Due 1965; 

3. Proposal of Chase National Bank of N.Y. and others 
for Port Authority General and Refunding Bonds, $33,000,- 
000, Fourth Series, 3%, Due 1976 (Third Installment) ; 

4. Proposal of Bankers Trust Company and others for 
Port Authority General and Refunding Bonds, $33,000,000, 
Fourth Series, 3%, Due 1976 (Third Installment) ; 

5. Proposal of Chase National Bank of N.Y. and others 
for Port Authority General and Refunding Bonds, $9,000,- 
000, Fourth Series, 3%, Due 1976 (Part of the First and 
Fourth Installments) ; 

6. Proposal of Bankers Trust Company and others for 
Port Authority General and Refunding Bonds, $9,000,000, 
Fourth Series, 3%, Due 1976 (Part of the First and Fourth 
Installments) ; 

7. Proposal of Blyth & Co., Inc. and Associates for Port 
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Authority General and Refunding Bonds, $10,000,000, 
Fourth Series, 3%, Due 1976; 

8. Document entitled ‘‘Members of Blyth & Co., Inc. 
Syndicate”’ attached to the immediately aforesaid proposal; 

9. Proposal of National City Bank of New York and 
others for Port Authority General and Refunding Bonds, 
$15,000,000, Fifth Series, 314%, Due 1977; 

10. Proposal of First National Bank and others for Port 
Authority General and Refunding Bonds, $27,750,000, Sixth 
Series, 3%, Due 1975; 

11. Proposal of Chase National Bank of N.Y. and others 
for Port Authority General and Refunding Bonds, $27,750,- 
000, Sixth Series, 3%, Due 1975; 

12. Proposal of Bankers Trust Company and others for 
Port Authority General and Refunding Bonds, $27,750,000, 
Sixth Series, 3%, Due 1975; 


the originals of which documents are deposited in my cus- 
tody as part of the Archives of The Port of New York 
Authority. 


In Witness Whereof, I have hereunto affixed my hand 
and the Official Seal of The Port of New York Authority this 
21st day of December, 1966. 


Muprep C. Porta 
Assistant Secretary of 
The Port of New York Authority. 
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Tue Port or New York Autuorrry 
General and Refunding Bonds 


$16,500,000 


Second Series, 334%, Due 1965, and/or 
Third Series, 314%, Due 1965 
Proposal on Ai] or None Basis 
To the Port of N ew York Authority : 


The undersigned hereby offers 


en Million Five Hun- 
Ro) » as follows: 

Ten Million Dollars ($10,000,000) in aggregate principal 
amount of General and Refunding Bonds, Second Series, 
34%, Due 1965, at the agreed price of 96.80 per centum 
(96.80%) of their par value, plus accrued interest from 
December 1, 1935, to the date of delivery of temporary 
Bonds. 

Six Million Five EH 


. 


e Paying A 


i d pursuant to and in 
conformity with the resolution of 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of Gene i 


suant to and in conformity with the resolutions of the Port = 
Authority adopted December 3, 1935, es 
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of which said Bonds form a part, and authorizing the is- 
suance thereof. 

This offer and any acceptance thereof by the Port 
Authority shall be subject to the opinion of Julius Henry 
Cohen, General Counsel of The Port Authority, and of 
Thompson, Wood & Hoffman, Bond Counsel, upon the 
validity of the Bonds and the foregoing resolutions. 

This offer shall be void if not accepted on or before six 
o’clock in the afternoon of Wednesday, December 11, 1935. 
If an authorized representative of the undersigned is pres- 
ent at the offices of the Port Authority between 10:30 A.M. 
and 6:00 P.M., on December 11, 1935, this offer may be 
accepted by delivering to such representative a written 
notice accepting this bid in its entirety. Otherwise it may be 
accepted by mailing or delivering such notice to the address 
given below. 

Buytu & Co., Inc. Biytu & Co., Inc., and ASsociaTEs 
Mancracturess Trust CoMPANY By: Birt & Co., Inc., (Syndicate 

R. W. Presspricu & Co. Manager) 

THE NokTHERN Trust CoMPANY 120 Broadway, New York City. 


(Chicago) and Associates R. M. Scummvt, ; 
Authorized Representative 


Conditions 


1. The Port Authority is offering for public sale $16,500,- 
000 of its General and Refunding Bonds of the Second 
Series, 334%, Due 1965, and/or of the Third Series, 344%, 
Due 1965. 

2. Bids must be for $16,500,000 of Bonds, but may be for 
either (a) $16,500,000 of the Second Series, or (b) $16,500,- 
000 of the Third Series, or (c) an amount of Bonds of the 
Second Series and an amount of Bonds of the Third Series, 
which taken together aggregate $16,500,000. 

3. Each bidder may submit as many bids upon any or all 
of the foregoing bases as he desires. Hach bid, however, 
must be made upon a separate form, and must be fully 
signed and complete in itself. 

4. All bids must be in the prescribed form (without addi- 
tion or alteration), and must be enclosed in a sealed en- 
velope addressed to ‘‘The Committee on Finance, The Port 
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of New York Authority, 111 Eighth Avenue, New York 
City’? and conspicuously marked ‘‘Proposal for General 
and Refunding Bonds.”’ 

5. Each bidder must accompany his bid or bids by a cer- 
tified check or cashier’s check in an amount of $330,000. 
This check should not be enclosed with the bid, but must be 
separately delivered to the Treasurer of the Port Authority 
who will give a proper receipt therefor. Checks will be 
returned to the unsuccessful bidders. Only one check will 
be required, regardless of the number of bids submitted by 
the bidder. 

6. Both the bid and the certified check must be delivered 
to the Authority at or before ten-thirty o’clock in the morn- 
ing of Wednesday, December 11, 1935, at which time bids 
will be publicly opened. 

7. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be re- 
turned unopened, together with the certified checks de- 
posited with the bids. The resolution authorizing the issu- 
ance of the Bonds provides that the bonds shall not be sold 
at prices which will result in an average interest cost to 
the Authority in excess of four per centum (4%) per 
annum. The Port Authority reserves the further right to 
accept or reject the bids in its sole discretion, and generally 
to take such action as it deems will best serve the public 
interest. 
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Exhibit C 
Tue Port or New York AUTHORITY 
General and Refunding Bonds 
$16,500,000 


Second Series, 334%, Due 1965, and/or 
Third Series, 314%, Due 1965 


Proposal on All or None Basis 
To The Port of New York Authority: 


The undersigned hereby offers to purchase General and 
Refunding Bonds of The Port of New York Authority in the 
aggregate principal amount of Sixteen Million Five Hun- 
dred Thousand Dollars ($16,500,000), as follows: 

Sixteen Million Five Hundred Thousand Dollars ($16,- 
500,000) in aggregate principal amount of General and Re- 
funding Bonds, Second Series, 334%, Due 1965, at the 


agreed price of 96.80 per centum (96.80%) of their par 
value, plus accrued interest from December 1, 1935, to the 
date of delivery of temporary Bonds. 

Dollars ($—————) in aggregate principal 
amount of General and Refunding Bonds, Third Series, 
314%, Due 1965, at the agreed price of —————— per 
centum (——————-%) of their par value, plus accrued 
interest from December 1, 1935, to the date of delivery of 
temporary Bonds. 

Delivery of temporary Bonds shall be made at the office 
of the Paying Agent of the Port Authority, within about 
ten days after December 11, 1935. The balance of the pur- 
chase price will be due and payable upon the delivery of 
temporary Bonds. 

The aforesaid Bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolutions of the Port 
Authority adopted December 3, 1935, establishing the Series 
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of which said Bonds form a part, and authorizing the is- 
suance thereof. 

This offer and any acceptance thereof by the Port 
Authority shall be subject to the opinion of Julius Henry 
Cohen, General Counsel of The Port Authority, and of 
Thomson, Wood & Hoffman, Bond Counsel, upon the 
validity of the Bonds and the foregoing resolutions. 

This offer shall be void if not accepted on or before six 
o’clock in the afternoon of Wednesday, December 11, 1935. 
If an authorized representative of the undersigned is pres- 
ent at the offices of the Port Authority between 10:30 A.M. 
and 6:00 P.M., on December 11, 1935, this offer may be 
accepted by delivering to such representative a written 
notice accepting this bid in its entirety. Otherwise it may be 
accepted by mailing or delivering such notice to the address 
given below. 

BruytH & Co.. Inc. Buiytn & Co., Inc., and AssocraTEs 
Mascractuners Trust Company By: Biytu «& Co.. INc., (Syndicate 

R. W. Presspricn & Co. Manager) 

Tur Nortoern Trust Company 120 Broadway. New York City. 


(Chicago) and Associates R. M. Scumrvr, 
Authorized Representative 


Conditions 


1. The Port Authority is offering for public sale $16,500,- 
000 of its General and Refunding Bonds of the Second 
Series, 334%, Due 1965, and/or of the Third Series, 314%, 
Due 1965. 

2. Bids must be for $16,500,000 of Bonds, but may be for 
either (a) $16,500,000 of the Second Series, or (b) $16,500,- 
000 of the Third Series, or (c) an amount of Bonds of the 
Second Series and an amount of Bonds of the Third Series, 
which taken together aggregate $16,500,000. 

3. Each bidder may submit as many bids upon any or all 
of the foregoing bases as he desires. Each bid, however, 
must be made upon a separate form, and must be fully 
signed and complete in itself. 

4. All bids must be in the prescribed form (without addi- 
tion or alteration), and must be enclosed in a sealed en- 
velope addressed to ‘‘The Committee on Finance, The Port 
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of New York Authority, 111 Eighth Avenue, New York 
City’? and conspicuously marked ‘(Proposal for General 
and Refunding Bonds.’’ 

5. Each bidder must accompany his bid or bids by a cer- 
tified check or cashier’s check in an amount of $330,000. 
This check should not be enclosed with the bid, but must be 
separately delivered to the Treasurer of the Port Authority 
who will give a proper receipt therefor. Checks will be 
returned to the unsuccessful bidders. Only one check will 
be required, regardless of the number of bids submitted by 
the bidder. 

6. Both the bid and the certified check must be delivered 
to the Authority at or before ten-thirty o’clock in the morn- 
ing of Wednesday, December 11, 1935, at which time bids 
will be publicly opened. 

7. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be re- 
turned unopened, together with the certified checks de- 
posited with the bids. The resolution authorizing the issu- 
ance of the Bonds provides that the bonds shall not be sold 
at prices which will result in an average interest cost to 
the Authority in excess of four per centum (4%) per 
annum. The Port Authority reserves the further right to 
accept or reject the bids in its sole discretion, and generally 
to take such action as it deems will best serve the public 
interest. 
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Exhibit D 
Tae Port or New York AUTHORITY 

General and Refunding Bonds 

$33,000,000 
Fourth Series, 3%, Due 1976 

(Third Installment) 
Proposal on All or None Basis 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Thirty-three 
Million Dollars ($33,000,000) in principal amount of Gen- 
eral and Refunding Bonds, Fourth Series, 3%, Due 1976, 
of The Port of New York Authority, at the agreed price of 
Ninety nine and fourteen/one hundredths per centum 
(99.14%) of their par value, plus accrued interest from 
December 15, 1939, to the date of delivery of temporary 


Bonds. 

Delivery of temporary Bonds shall be made at the office 
of the Registrar of the Port Authority on or about Friday, 
March 1, 1940. The balance of the purchase price will be due 
and payable upon the delivery of temporary Bonds. 

The aforesaid bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolution of the Port 
Authority adopted November 24, 1936, establishing the 
series of which said bonds form a part, and the resolution 
of February 6, 1940 authorizing the issuance of the Third 
Installment of said Series. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thompson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 

This offer shall be void if not accepted on or before six 
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o’clock in the afternoon of Monday, February 19, 1940. If 
an authorized representative of the undersigned is present 
at the offices of the Port Authority between 11:00 A.M. and 
6:00 P.M., on February 19, 1940, this offer may be accepted 
by delivering to such representative a written notice accept- 
ing this bid in its entirety. Otherwise it may be accepted by 
mailing or delivering such a notice to the address given 
below. 
CHask National BANK oF N.Y.) By: Haxkiman Riptey & Co., 
Harriman Riptey & Co.. IncorroraTeD 

INconrponaTED) #63 Wall Street. New York. N.Y. 
Nationat Crty Bank or New York) H. C. Sytvesrer, Jr. Authorized 

Account Managers Representative, Vice-President 

SMITH. Barney & Co. 
THE Fixst Boston Corporation 
Kuper, Peasopy & Co. 
Cuemica Bank & Trust Company 
Wuirte. WeLp & Co. 
Union Securities Corporation 
Estasrook & Co. 
W.E. Hurron & Co. 


Conditions 


1. The Port Authority will receive sealed proposals for 
all or none of $33,000,000 of its General and Refunding 
Bonds, Third Installment of the Fourth Series, 3%, Due 
1976. 

2. All bids must be in the prescribed form (without addi- 
tion or alteration), and must be enclosed in a sealed en- 
velope addressed to ‘‘The Committee on Finance, The Port 
of New York Authority, 111 Eighth Avenue, New York 
City’’ and conspicuously marked ‘‘Proposal for General 
and Refunding Bonds.’’ 

3. Each bidder must accompany his bid or bids by a cer- 
tified check or cashier’s check in an amount of $660,000. 
This check should not be enclosed with the bid, but must be 
separately delivered to the Treasurer of the Port Authority 
who will give a proper receipt therefor. Checks will be 
returned to the unsuccessful bidders. 

4, Both the bid and the certified check must be delivered 
to the Authority at or before eleven o’clock in the morning 
of Monday, February 19, 1940, at which time bids will be 
publicly opened. 
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5. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be re- 
turned unopened, together with the certified checks de- 
posited with the bids. The resolution authorizing the 
issuance of the bonds provides that the bonds shall not be 
sold at prices which will result in a net interest cost to the 
Authority in excess of three and one-eighth per centum 
(34%) per annum to maturity. The Port Authority re- 
serves the further right to accept or reject the bids in its 
sole discretion, and generally to take such action as it deems 
will best serve the public interest. 


173 
Exhibit E 
Exhibit E 
Tue Port or New York AUTHORITY 

General and Refunding Bonds 

$33,000,000 
Fourth Series, 3%, Due 1976 

(Third Installment) 

Proposal on All or None Basis 


February 19, 1940 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Thirty-three 
Million Dollars ($33,000,000) in principal amount of Gen- 
eral and Refunding Bonds, Fourth Series, 3%, Due 1976, 
of The Port of New York Authority, at the agreed price of 
Ninety seven and ninety/one hundredths per centum 


(97.90%) of their par value, plus accrued interest from 
December 15, 1939, to the date of delivery of temporary 
Bonds. 

Delivery of temporary Bonds shall be made at the office 
of the Registrar of the Port Authority on or about Friday, 
March 1, 1940. The balance of the purchase price will be due 
and payable upon the delivery of temporary Bonds. 

The aforesaid bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolution of the Port 
Authority adopted November 24, 1936, establishing the 
series of which said bonds form a part, and the resolution 
of February 6, 1940 authorizing the issuance of the Third 
Installment of said Series. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thomson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 
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This offer shall be void if not accepted on or before six 
o’clock in the afternoon of Monday, February 19, 1940. If 
an authorized representative of the undersigned is present 
at the offices of the Port Authority between 11:00 A.M. and 
6:00 P.M., on February 19, 1940, this offer may be accepted 
by delivering to such representative a written notice accept- 
ing this bid in its entirety. Otherwise it may be accepted by 
mailing or delivering such a notice to the address given 
below. 


Bankers Trust Company By: Biytu & Co.. Inc. 
Buytu & Co.. Ixc. R. M. Scumpr, 
Manvuracturers Trust Company Authorized Representative 
and Associates 
14 Wall Street. New York. N.Y. 


Conditions 


1. The Port Authority will receive sealed proposals for 
all or none of $33,000,000 of its General and Refunding 
Bonds, Third Installment of the Fourth Series, 3%, Due 
1976. 

2. All bids must be in the prescribed form (without addi- 
tion or alteration), and must be enclosed in a sealed en- 
velope addressed to ‘‘The Committee on Finance, The Port 
of New York Authority, 111 Eighth Avenue, New York 
City’? and conspicuously marked ‘‘Proposal for General 
and Refunding Bonds.”’ 

3. Each bidder must accompany his bid or bids by a cer- 
tified check or cashier’s check in an amount of $660,000. 
This check should not be enclosed with the bid, but must be 
separately delivered to the Treasurer of the Port Authority 
who will give a proper receipt therefor. Checks will be 
returned to the unsuccessful bidders. 

4. Both the bid and the certified check must be delivered 
to the Authority at or before eleven o’clock in the morning 
of Monday, February 19, 1940, at which time bids will be 
publicly opened. 

5. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be re- 
turned unopened, together with the certified checks de- 
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posited with the bids. The resolution authorizing the 
issuance of the bonds provides that the bonds shall not be 
sold at prices which will result in a net interest cost to the 
Authority in excess of three and one-eighth per centum 
(3% %) per annum to maturity. The Port Authority re- 
servevs the further right to accept or reject the bids in its 
sole discretion, and generally to take such action as it deems 
will best serve the public interest. 
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Exhibit F 


Tur Porr or NEw YorK AUTHORITY 


General and Refunding Bonds 
$9,000,000 
Fourth Series, 3%, Due 1976 
(Part of the First and Fourth Installments) 
Proposal on All or None Basis 


To The Port of New York Authority: 


The undersigned hereby offers to purchase Nine Million 
Dollars ($9,000,000) in principal amount of General and Re- 
funding Bonds, Fourth Series, 3%, Due 1976, of The Port 
of New York Authority, numbered GR(4)-21,086 to GR(4)- 
22,000, inclusive and GR(4)-72,501 to GR(4)-80,585, inclu- 
sive at the agreed price of 98.3099 per centum (98.3099 % ) 
of their par value, plus accrued interest from June 15, 1940, 
to the date of delivery of definitive bonds. 

Delivery of definitive bonds shall be made at the office of 
the City Bank Farmers Trust Company, Registrar of the 
Port Authority on the said bonds, on or about August 1, 1940. 
The balance of the purchase price will be due and payable 
upon the delivery of the said definitive bonds. 

The aforesaid bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolution of the Port 
Authority adopted November 24, 1936, establishing the 
series of which said bonds form a part, and the resolution 
of November 24, 1936, authorizing the issuance of the First 
Installment of the said Series, and the resolution of Febru- 
ary 6, 1940, authorizing the issuance of the Fourth Install- 
ment of said Series and the resolution of July 19, 1940, au- 
thorizing the sale thereof, copies of which have been re- 
ceived by the undersigned. 
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This offer and any acceptance thereof by the Port Au- 
thority shall be subject to the opinion of Thomson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 

This offer shall be void if not accepted on or before 6:00 
P.M. (Daylight Saving Time), Wednesday, July 24, 1940. 
If an authorized representative of the undersigned is pres- 
ent at the offices of the Port Authority between 11:00 A.M. 
and 6:00 P.M. on July 24, 1940, this offer may be accepted 
by delivering to such representative a written notice accept- 
ing this bid in its entirety. Otherwise it may be accepted by 
mailing or delivery such a notice to the address given below. 


Cuase Nationa Banx or NY.) By: Harriman Riptey & Co., 
Harrman Ruvtey & Co., INcorPoRATED 

INCORPORATED) #63 Wall Street, New York, N.Y. 
Nationat Crry Bank or New Yor) E. D. Sura. Vice-President, 


Account Managers Authorized Representative 

Smita, Barney & Co. 
Tue First Boston Corporation 
Kuper, Peasopy & Co. 
Cuemicar Bx. & Tr. Co. 

* LEHMAN Bros. 

*Kuun, Logs & Co. 

* Lazaro Freres & Co. 
Wurre, Wet & Co. 
Union Securities Corr. 
Estasroox & Co. 
W. E. Hutton & Co. 


* Not to appear in any publicity 
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Tue Porr or New York AUTHORITY 

General and Refunding Bonds 

$9,000,000 
Fourth Series, 3%, Due 1976 

(Part of the First and Fourth Installments) 
Proposal on All or None Basis 
July 24, 1940 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Nine Million 
Dollars ($9,000,000) in principal amount of General and Re- 
funding Bonds, Fourth Series, 3%, Due 1976, of The Port 
of New York Authority, numbered GR (4)-21,086 to GR(4)- 
22,000, inclusive and GR(4)-72,501 to GR(4)-80,585, in- 
clusive at the agreed price of Ninety-eight and eighty/one 
hundredths per centum (98.80% ) of their par value, plus ac- 
erued interest from June 15, 1940, to the date of delivery of 
definitive bonds. 

Delivery of definitive bonds shall be made at the office of 
the City Bank Farmers Trust Company, Registrar of the 
Port Authority on the said bonds, on or about August 1, 
1940. The balance of the purchase price will be due and 
payable upon the delivery of the said definitive bonds. 

The aforesaid bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolution of the Port 
Authority adopted November 24, 1936, establishing the 
series of which said bonds form a part, and the resolution 
of November 24, 1936, authorizing the issuance of the First 
Installment of the said Series, and the resolution of Febru- 
ary 6, 1940, authorizing the issuance of the Fourth Install- 
ment of said Series and the resolution of July 19, 1940, 
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authorizing the sale thereof, copies of which have been re- 
ceived by the undersigned. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thomson, Wood & Hoff- 
man, Bond Counsel, upon the validity of the bonds and the 
foregoing resolutions. 

This offer shall be void if not accepted on or before 6:00 
P.M. (Daylight Saving Time), Wednesday, July 24, 1940. 
If an authorized representative of the undersigned is pres- 
ent at the offices of the Port Authority between 11:00 A.M. 
and 6:00 P.M. on July 24, 1940, this offer may be accepted 
by delivering to such representative a written notice accept- 
ing this bid in its entirety. Otherwise it may be accepted by 
mailing or delivering such a notice to the address given 
below. 


Bankers Trust CoMPANY 14 Wall Street, New York, N.Y. 
BuiytxH «& Co., Inc. 14 Wall Street, New York, N.Y. 
Manvracturers Trust Company 55 Broad Street, New York, N.Y. 
and Associates By: Brytu & Co., Inc. 
R. M. Scum, 
Authorized Representative 
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Exhibit H 
Tue Port or New York AUTHORITY 
General and Refunding Bonds 
$10,000,000 
Fourth Series, 3%, Due 1976 
Proposal on All or None Basis 


To The Port of New York Authority: 


The undersigned hereby offers to purchase Ten Million 
Dollars ($10,000,000) in principal amount of General and 
Refunding Bonds, Fourth Series, 3%, Due 1976, of The Port 
of New York Authority, at the agreed price of 103.85999 per 
centum (103.85999%) of their par value, plus accrued inter- 
est from December 15, 1936, to the date of delivery of tem- 
porary Bonds. 

Delivery of temporary Bonds shall be made at the office 
of the Registrar of the Port Authority, within about ten days 
after December 15, 1936. The balance of the purchase price 
will be due and payable upon the delivery of temporary 
Bonds. 

The aforesaid Bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935, (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolutions of the Port 
Authority adopted November 24, 1936, establishing the 
Series of which said Bonds form a part, and authorizing the 
issuance thereof. 

This offer and any acceptance thereof by the Port Au- 
thority shall be subject to the opinion of Julius Henry 
Cohen, General Counsel of The Port Authority, and of 
Thomson, Wood & Hoffman, Bond Counsel, upon the validity 
of the Bonds and the foregoing resolutions. 

This offer shall be void if not accepted on or before six 
o’clock in the afternoon of Tuesday, December 15, 1936. If 
an authorized representative of the undersigned is present 
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at the offices of the Port Authority between 10:30 A.M. and 
6:00 P.M., on December 15, 1936, this offer may be accepted 
by delivery to such representative a written notice accepting 
this bid in its entirety. Otherwise it may be accepted by 
mailing or delivering such notice to the address given below. 
Buytu & Co., Inc., and ASsociaTESs 
14 Wall Street, New York, N.Y. 


R. M. Scumomr, 
Authorized Representative 


Conditions 


1. The Port Authority will receive sealed proposals for all 
or none of $10,000,000 of its General and Refunding Bonds 
of the Fourth Series, 3%, Due 1976. 

2. All bids must be in the prescribed form (without ad- 
dition or alteration), and must be enclosed in a sealed enve- 
lope addressed to ‘‘The Committee on Finance, the Port of 
New York Authority, 111 Eighth Avenue, New York City”’ 
and conspicuously marked ‘‘Proposal for General and Re- 
funding Bonds.”’ 

3. Each bidder must accompany his bid or bids by a certi- 
fied check or cashier’s check in an amount of $200,000. This 
check should not be enclosed with the bid, but must be 
separately delivered to the Treasurer of the Port Authority 
who will give a proper receipt therefor. Checks will be 
returned to unsuccessful bidders. 

4. Both the bid and the certified check must be delivered 
to the Authority at or before ten-thirty o’clock in the morn- 
ing of Tuesday, December 15, 1936, at which time bids will 
be publicly opened. 

5. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be returned 
unopened, together with the certified checks deposited with 
the bids. The resolution authorizing the issuance of the 
Bonds provides that the bonds shall not be sold at prices 
which will result in a net interest cost to the Authority in ex- 
cess of four per centum (4%) per annum, to maturity. The 
Port Authority reserves the further right to accept or reject 
the bids in its sole discretion, and generally to take such 
action as it deems will best serve the public interest. 
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Biytu & Co., Ivxc. 


14 Wall Street 
New York 


NEW YORK 

CHICAGO 

BOSTON 

PHILADELPHIA 

SAN FRANCISCO 

LOS ANGELES 

SEATTLE CABLE ADDRESS 
PORTLAND BLYTHCO 


Members of Blyth & Co., Inc., Syndicate 


Blyth & Co., Inc. 
Manufacturers Trust Company 
The Northern Trust Company 
R. W. Pressprich & Company 
Stone & Webster and Blodget, Inc. 
Goldman, Sachs & Co. 

Phelps Fenn & Co. 

J. & W. Seligman & Co. 

Geo. B. Gibbons & Co., Inc. 

L. F. Rothschild & Co. 
Hemphill, Noyes & Co. 

Kelley, Richardson & Co., Inc. 
Mercantile-Commerce Bank & Trust Co. 
Darby & Co., Inc. 

Eldredge & Co., Inc. 

Foster & Co., Inc. 
Anglo-California National Bank 
J.S. Rippel & Co. 

Bacon, Stevenson & Co. 
Hannahs, Ballin & Lee 

Hayden, Miller & Co. 

Dominick & Dominick 

First of Michigan Corporation 
Newton, Abbe & Co. 

Baker, Weeks & Harden 

Field, Richards & Shepard, Inc. 
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Minsch, Monell & Co. 

Washburn & Company, Inc. 
Wells-Dickey Co. 

Milwaukee Company 

The Union Trust Co. of Indianapolis 
Schaumburg, Rebham & Lynch 
Laurence M. Marks & Co. 
Charles H. Newton & Co., Inc. 
Mitchell, Herrick & Co. 

The Illinois Company of Chicago 
Battles & Co., Inc. 

Yarnall & Co. 

Robinson, Miller & Co., Inc. 

The First Cleveland Cerporation 
Campbell, Phelps & Co., Inc. 
Dougherty, Corkran & Co. 

C. F. Childs & Company, Inc. 
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Exhibit J 
Tre Port or New YorK AUTHORITY 


General and Refunding Bonds 
$15,000,000 
Fifth Series, 314%, Due 1977 
Proposal on All or None Basis 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Fifteen Million 
Doilars ($15,000,000) in principal amount of General and 
Refunding Bonds, Fifth Series, 314%, Due 1977, of The 
Port of New York Authority, at the agreed price of Ninety 
Nine and 5179/10,000 per centum (99.5179%) of their par 
value, plus acerued interest from August 15, 1937, to the date 
of delivery of temporary Bonds. 

Delivery of temporary Bonds shall be made at the office 
of the Registrar of the Port Authority, within about ten 
days after August 18, 1937. The balance of the purchase 
price will be due and payable upon the delivery of temporary 
Bonds. 

The aforesaid Bonds shall be issued pursuant to and in 
conformity with the resolution of the Port Authority 
adopted March 18, 1935 (amended March 25, 1935), estab- 
lishing the issue of General and Refunding Bonds and pur- 
suant to and in conformity with the resolutions of the Port 
Authority adopted August 12, 1937, establishing the Series 
of which said Bonds form a part, and authorizing the issu- 
ance thereof. 

This offer and any acceptance thereof by the Port Au- 
thority shall be subject to the opinion of Julius Henry Cohen, 
General Counsel of The Port Authority, and of Thomson, 
Wood & Hoffman, Bond Counsel, upon the validity of the 
Bonds and the foregoing resolutions. 

This offer shall be void if not accepted on or before six 
o'clock Eastern Daylight Saving Time in the afternoon of 
Wednesday, August 18, 1937. If an authorized representa- 
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tive of the undersigned is present at the offices of the Port 
Authority between 10:30 A.M. and 6:00 P.M. Eastern Day- 
light Saving Time on August 18, 1937, this offer may be ac- 
cepted by delivering to such representative a written notice 
accepting this bid in its entirety. Otherwise it may be ac- 
cepted by mailing or delivering such notice to the address 
given below. 


Nationat City BANK or New York) By: Brown Hargmman & Co., Inc. 
Brown Harrtman & Co.. 63 Wall Street, New York. N.Y. 
INCORPORATED) H. C. Sytvesrer, Jr. Authorized 
oo Via Bank or New Representative, Vice-President 
‘ORK 
Account Managers 
Tue First Boston Corporation 
E. B. Situ & Co. 
Kwoer, Peasopy & Co. 
Cuemicat Bank & Trust Company 
Wurrtr, Webb & Co. 


Conditions 


1. The Port Authority will receive sealed proposals for all 
or none of $15,000,000 of its General and Refunding Bonds 
of the Fifth Series, 314%, Due 1977. 

2. All bids must be in the prescribed form (without addi- 
tion or alteration), and must be enclosed in a sealed envelope 
addressed to ‘‘The Committee on Finance, The Port of Au- 
thority, 111 Eighth Avenue, New York City’’ and conspicu- 
ously marked ‘Proposal for General and Refunding 
Bonds.’’ 

3. Each bidder must accompany his bid or bids by a certi- 
fied check or cashier’s check in an amount of $300,000. This 
check should not be enclosed with the bid, but must be sepa- 
rately delivered to the Treasurer of the Port Authority who 
will give a proper receipt therefor. Checks will be returned 
to the unsuccessful bidders. 

4. Both the bid and the certified check must be delivered 
to the Authority at or before ten-thirty o’clock Eastern Day- 
light Saving Time in the morning of Wednesday, August 18, 
1937, at which time bids will be publicly opened. 

5. The Port Authority reserves the right to adjourn the 
date of sale, in which event any bids received will be re- 
turned unopened, together with the certified checks de- 
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posited with the bids. The resolution authorizing the is- 
suance of the Bonds provides that the bonds shall not be 
sold at prices which will result in a net interest cost to the 
Authority in excess of four per centum (4%) per annum, to 
maturity. The Port Authority reserves the further right to 
accept or reject the bids in its sole discretion, and generally 
to take such action as it deems will best serve the public 
interest. 
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Tue Port or New York AUTHORITY 

General and Refunding Bonds 

$27,750,000 
Sixth Series, 3%, Due 1975 
December 17, 1940. 
Proposal on All or None Basis 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Twenty-Seven 
Million, Seven Hundred and Fifty Thousand Dollars 
($27,750,000) in principal amount of General and Refunding 
Bonds of The Port of New York Authority, of the Sixth 
Series, 3%, Due 1975, at the agreed price of One Hundred 
and One and 25/100 per centum (101.25%) of their par 
value, plus accrued interest from December 1, 1940 to the 
date of delivery of temporary bonds. 

Delivery of temporary bonds shall be made at the office 
of the Registrar of The Port of New York Authority for 
said bonds on or about December 19, 1940. The check of the 
undersigned which accompanied this Proposal shall be 
credited on account of the purchase price, and the balance 
of the purchase price shall be due and payable upon the 
delivery of said temporary bonds, which shall be in un- 
registered form and in denominations of $1,000 each. 

The aforesaid bonds shall be numbered from GR(6)20,986 
to GR(6)48,735, inclusive, (temporary bonds to be num- 
bered from TGR(6)20,986 to TGR (6)48,735, inclusive), and 
shall be issued pursuant to and in conformity with the 
Resolution of the Port Authority, adopted March 18, 1935, 
(as amended March 25, 1935), establishing the issue of its 
General and Refunding Bonds, the Resolution of the Port 
Authority, adopted November 12, 1940, establishing the 
series of which said bonds form a part, and the Resolution 
of December 9, 1940, authorizing the issuance of the Second 
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Installment of said series, copies of which said resolutions 
have been received by the undersigned. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thomson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 

This offer shall be void if not accepted by or before 6:00 
p-m., Tuesday, December 17, 1940. If an authorized repre- 
sentative of the undersigned is present at the offices Of the 
Port Authority between 11:00 a.m. and 6:00 p.m. on that 
date, this offer may be accepted by delivering to such repre- 
sentative a written notice accepting this Proposal in its 
entirety. Otherwise it may be accepted by mailing or de- 
livering such a notice to the address given below. 

Bankers Tzust Company 16 Wall Street, New York, N.Y. 

Buytu & Co.. Inc. 14 Wall Street, New York, N.Y. 

Manvracrurers Trust Compaxy 55 Broad Street, New York. N.Y. 
and Associates By: Biytu & Co.. Inc. 


R. M. Scum, 
Authorized Representative 
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Tue Port or New York AUTHORITY 

General and Refunding Bonds 

$27,750,000 
Sixth Series, 3%, Due 1975 
Proposal on All or None Basis 
December 17, 1940. 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Twenty-Seven 
Million, Seven Hundred and Fifty Thousand Dollars 
($27,750,000) in principal amount of General and Refunding 
Bonds of The Port of New York Authority, of the Sixth 
Series, 3%, Due 1975, at the agreed price of one hundred 
and nine hundred nine one-thousandths per centum 
(100.909%) of their par value, plus accrued interest from 
December 1, 1940 to the date of delivery of temporary bonds. 

Delivery of temporary bonds shall be made at the office 
of the Registrar of The Port of New York Authority for 
said bonds on or about December 19, 1940. The check of 
the undersigned which accompanied this Proposal shall be 
credited on account of the purchase price, and the balance 
of the purchase price shall be due and payable upon the 
delivery of said temporary bonds, which shall be in un- 
registered form and in denominations of $1,000 each. 

The aforesaid bonds shall be numbered from GR(6)20,986 
to GR(6)48,735, inclusive, (temporary bonds to be numbered 
from TGR(6)20,986 to TGR (6)48,735, inclusive), and shall 
be issued pursuant to and in conformity with the Resolution 
of the Port Authority, adopted March 18, 1935, (as amended 
March 25, 1935), establishing the issue of its General and 
Refunding Bonds, the Resolution of the Port Authority, 
adopted November 12, 1940, establishing the series of which 
said bonds form a part, and the Resolution of December 9, 
1940, authorizing the issuance of the Second Installment of 
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said series, copies of which said resolutions have been 
received by the undersigned. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thomson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 

This offer shall be void if not accepted by or before 6:00 
p.m., Tuesday, December 17, 1940. If an authorized repre- 
sentative of the undersigned is present at the offices of the 
Port Authority between 11:00 a.m. and 6:00 p.m. on that 
date, this offer may be accepted by delivering to such repre- 
sentative a written notice accepting this Proposal in its 
entirety. Otherwise it may be accepted by mailing or de- 
livering such a notice to the address given below. 

Fmst Nationat Baxk New York, N.Y. 
Guaranty Trust Company New York, N.Y. 
Bank or THE Mannattan CoMPANy New York, N.Y. 
Pusuic Nationat Bank & Trust Co. New York, N.Y. 
Satomon Bros. & Hvutzuer New York, N.Y. 


vy: Saromon Bros. & Hvutzrer 
Henry 1. RoseNFevp, a Partner 
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Tue Port or New York AvTHORITY 

General and Refunding Bonds 

$27,750,000 
Sixth Series, 3%, Due 1975 
Proposal on All or None Basis 
December 17, 1940. 
To The Port of New York Authority: 


The undersigned hereby offers to purchase Twenty-Seven 
Million, Seven Hundred and Fifty Thousand Dollars 
($27,750,000) in principal amount of General and Refunding 
Bonds of The Port of New York Authority, of the Sixth 
Series, 3%, Due 1975, at the agreed price of one hundred 
and one and 31/100 per centum (101.31%) of their par value, 
plus accrued interest from December 1, 1940 to the date 
of delivery of temporary bonds. 

Delivery of temporary bonds shall be made at the office 
of the Registrar of The Port of New York Authority for 
said bonds on or about December 19, 1940. The check of 
the undersigned which accompanied this Proposal shall be 
credited on account of the purchase price, and the balance 
of the purchase price shall be due and payable upon the 
delivery of said temporary bonds, which shall be in un- 
registered form and in denominations of $1,000 each. 

The aforesaid bonds shall be numbered from GR(6)20,986 
to GR(6)48,735, inclusive, (temporary bonds to be numbered 
from TGR(6)20,986 to TGR(6)48,735, inclusive), and shall 
be issued pursuant to and in conformity with the Resolution 
of the Port Authority, adopted March 18, 1935, (as amended 
March 25, 1935), establishing the issue of its General and 
Refunding Bonds, the Resolution of the Port Authority, 
adopted November 12, 1940, establishing the series of which 
said bonds form a part, and the Resolution of December 9, 
1940, authorizing the issuance of the Second Installment of 
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said series, copies of which said resolutions have been 
received by the undersigned. 

This offer and any acceptance thereof by the Port Author- 
ity shall be subject to the opinion of Thomson, Wood & 
Hoffman, Bond Counsel, upon the validity of the bonds and 
the foregoing resolutions. 

This offer shall be void if not accepted by or before 6:00 
p.m., Tuesday, December 17, 1940. If an authorized repre- 
sentative of the undersigned is present at the offices of the 
Port Authority between 11:00 a.m. and 6:00 p.m. on that 
date, this offer may be accepted by delivering to such repre- 
sentative a written notice accepting this Proposal in its 
entirety. Otherwise it may be accepted by mailing or de- 
livering such a notice to the address given below. 


Cuase Nationat Baxx or N.Y.) By: Harrtman Riptry & Co., 
Harrrman Rupiey & Co.. INCORPORATED 
INcorPOrATED) #63 Wall Street, New York, N.Y. 
Nationat Crry Bank or New York) EF. D. Smrru, Vice-President, 
Account Managers Authorized Representative 
Sorrn, Barney & Co. 
Kuwoer, Peasovy & Co. 
Cuemicat Bx. & Tr. Co. 
* LEHMAN Bros. 
* Kun, Logs & Co. 
* Lazarp Freres & Co. 
Wurre, Wetp & Co. 
Union Securities Corp. 
Esrasroox & Co. 
W.E. Hurtox & Co. 


* Not to appear in any publicity 
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Opinion 

[Filed: Dec. 14, 1966] 


The subject matter of this action relates to an aspect of 
the authority of commercial banks to underwrite and deal in 
securities issued by States and political subdivisions. This 
litigation presents an unusual situation in that two agencies 
of the Government,—the Federal Reserve System and the 
Comptroller of the Currency,—that administer the pertinent 
statutes adopt and apply divergent interpretations of a 
crucial provision. Consequently, the outcome of this law 
suit will not only constitute an adjudication of the rights of 
the parties, but will also effect a resolution of conflicting 
views of the two Government agencies. 

The specific problem consists of an interpretation of the 
statutory provision of 12 U.S.C.§24, paragraph Seventh, 
which, while prohibiting commercial banks to underwrite 
securities or stock, or to deal in them for customers, carves 
out an exception for ‘‘obligations of the United States, or 
general obligations of any State or any political subdivi- 
sion thereof’’. The particular question is whether the 
phrase ‘‘general' obligations of any State or any political 
subdivision thereof’’ is limited to such obligations as are 
supported by the taxing power, or includes all obligations 
issued on the full faith and credit of a State or political 
subdivision, even if they are not sustained by the taxing 
power. 

The Federal Reserve System, which administers this 
statute in respect to State banks that are members of the 
System, has for many years construed and now construes 
the definition as being restricted to securities that are backed 
by the taxing power. The Comptroller of the Currency, who 
administers the statute in respect to national banks and who 
has for a long time followed the same construction, changed 
his position in 1963 and issued a ruling to the effect that 
the statutory definition is broad enough to include all 
securities based on the full faith and credit of the issuing 
political subdivision, even if that entity lacks the taxing 


1 Emphasis supplied. 
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power. For reasons discussed in this opinion, this Court 
adopts the more narrow construction that is applied by the 
Federal Reserve System. 

This action is brought against the Comptroller of the 
Currency by a group of investment bankers. It seeks an 
injunction to restrain the Comptroller from authorizing na- 
tional banks to underwrite and deal in obligations of States 
and political subdivisons that are not secured by the general 
power of taxation. It also prays for a declaratory judgment 
adjudicating the pertinent Regulation promulgated by the 
Comptroller to be invalid. 

Two preliminary procedural matters may be noted briefly. 
The Government interposes the objection that the plaintiffs 
lack standing to sue. This objection is overruled. The 
gravamen of the plaintiffs’ claim for relief is that they are 
being subjected to competition by illegal activities of na- 
tional banks. While no one may maintain a suit to restrain 
lawful competition merely because he is suffering an eco- 
nomic detriment, nevertheless, a person has a standing to 
complain against illegal competition, or specifically, against 
competition on the part of a person who lacks the legal right 
or power to pursue the competitive activities. In this re- 
spect this action is precisely parallel to cases in which a 
State bank has been permitted to maintain suit to restrain 
the Comptroller of the Currency from granting permission 
to a national bank to establish a branch that would compete 
with the plaintiff. Commercial State Bank of Roseville v. 
Gidney, 174 F. Supp. 770, affirmed 108 U.S.App.D.C. 37; Na- 
tional Bank of Detroit v. Wayne Oakland Bank, 252 F. 2d 
587 (6th C.). See also Chicago v. Atchison, T. ¢S.F.R.Co., 
357 U.S. 77, 83. 

The line of cases on which the Government relies and 
that are well represented by Alabama Power Co. v. Ickes, 
302 U. S. 464, and other similar decisions, are distinguish- 
able. Their progenitor is a doctrine enunciated in Massa- 
chusetts v. Mellon, 262 U. S. 447, to the effect that a person 
may not maintain a suit to enjoin the use of Government 
funds, even if such use is claimed to be in violation of law. 
The fact that the plaintiff is suffering an economic detriment 
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from competition assisted by a loan or grant of Government 
funds, does not give him a standing to sue. This doctrine 
is entirely different from the principle that permits one to 
bring an action to enjoin an illegal activity on the part of a 
competitor, or to restrain the illegal authorization by the 
Government of an unlawful competitive undertaking. 

So, too, a justiciable controversy obviously exists justify- 
ing the Court in entertaining an action for a declaratory 
judgment. The plaintiffs claim that the defendant is author- 
izing national banks to conduct certain activities in violation 
of law and that these activities transgress the powers of the 
banks and that they are injurious to the plaintiffs. In any 
event the action has a double aspect, since it is a suit both 
for a declaratory judgment and an injunction. 

The Port of New York Authority, a political subdivision 
created jointly by the States of New York and New J ersey, 
has been permitted to intervene as a defendant in support of 
the Comptroller’s position. The relation of this intervenor 
to the controversy is, however, merely that of a potential 
issuer of bonds, desiring an opportunity to deal through 
commercial banks, as well as through investment bankers, 
apparently in order to increase competition among prospec- 
tive underwriters and thereby possibly secure more desir- 
able terms. Its interest in the present controversy is mani- 
festly indirect and remote. 

Having completed the foregoing summary and considered 
possible procedural objections, we are ready to enter on an 
intensive discussion of the subject matter involved in this 
litigation. The tragic debacle that shook the banking com- 
munity in the late 1920’s, led to a thorough, comprehensive 
and fruitful Congressional investigation. It was found that 
one of the principal causes of the catastrophe had been the 
growing practice of commercial banks to enter into the field 
of investment banking, that is underwriting issues of securi- 
ties, and buying and selling securities to customers. The 
result was that undesirable securities were at times foisted 
upon the public, and that funds of banking institutions that 
should have been devoted to the customary commercial 
banking transactions were directed to other enterprises, 
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some of which proved of doubtful desirability. Many other 
evils and abuses also arose. Congress definitively and un- 
alterably determined to compel commercial banks to return 
and confine themselves to their classic time-honored func- 
tions: acceptance of deposits of money subject to with- 
drawal by check or other means; discount of commercial 
paper; and making loans. The function of investment bank- 
ing was to be divorced from commercial banking. Drastic 
provisions were enacted to that end. Thus by the Act of 
June 16, 1933, 12 U.S.C. §378, often known as the Glass- 
Steagall Act, concerns engaged in underwriting, selling or 
distributing securities, were prohibited to receive deposits 
subject to check or repayment by other means. To prevent 
evasion by the use of affiliates, the same Act provided that 
no person engaged in the issue, flotation, underwriting, 
public sale, or distribution of securities, and no officer, 
director, or employee of any corporation, or a partner or 
employee of any partnership, engaged in any of these lines 
of endeavor, should serve as an officer, director, or employee 
of any bank that was a member of the Federal Reserve 
System, 12 U.S.C. §78. No member bank was permitted to 
be affiliated in any manner with any concern engaged in the 
issue, flotation, underwriting, public sale, or distribution of 
securities, 12 U.S.C. §377. Some of the violations of these 
prohibitions were made punishable by criminal penalties, 
12 U.S.C. §378(b). 

The specific provision involved in this litigation, which 
was also a part of the Act of June 16, 1933, 12 US.C. §24, 
paragraph Seventh, reads in part as follows: 


<The business of dealing in securities and stock by 
the association [i.e. banking institution] shall be limited 
to purchasing and selling such securities and stock 
without recourse, solely upon the order, and for the 
account of, customers, and in no case for its own 
account, and the association shall not underwrite any 
issue of securities or stock.’’ 
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‘‘The limitations and restrictions herein contained 
as to dealing in, underwriting and purchasing for its 
own account, investment securities shall not apply to 
obligations of the United States, or general obligations 
of any State or of any political subdivision thereof, ...’’ 


It was also provided in this statute that State banks that 
were members of the Federal Reserve System should be 
subject to the same limitations and conditions with respect 
to the purchasing, selling, underwriting, and holding of 
investment securities and stock as were applicable to na- 
tional banks, 12 U.S.C. §335. 

Thus practically the entire commercial banking system of 
the United States, composed of national banks and the vast 
majority of State banks that were members of the Federal 
Reserve System was encompassed by the far-reaching pro- 
hibitions against engaging in the business of investment 
banking. 

The precise question to be determined is what is meant 
by the term ‘‘general obligations of any State or any politi- 
cal subdivision thereof’? that were excepted from the ban. 
The Federal Reserve System, which administers this Act 
as to State banks that are members of the System, has for 
over a quarter of a century continuously construed the term 
‘¢general obligations’’ and now construes it, as obligations 
that are backed by the taxing power. This interpretation 
was likewise followed by the Comptroller of the Currency, 
after some vacillation in the few vears immediately follow- 
ing the enactment of the law. In 1963, however, the Comp- 
troller who administers this Act in respect to national banks, 
changed his position and announced that he would construe 
the term ‘‘general obligations’’ as comprizing any obliga- 
tions whatever that were issued on the full faith and credit 
of the issuing State or subdivision, even if the issuing entity 
was bereft of the taxing power. This interpretation enables 
national banks to underwrite and deal in various issues of 
securities of States and political subdivisions that are not 
backed by the general taxing power. Bonds issued by the 
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Port of New York Authority are an outstanding example, 
although there are many others. 

Thus, we find the anomalous and chaotic situation of the 
statute being applied in one way to State banks that are 
members of the Federal Reserve System, and in an entirely 
different manner to national banks, merely because two 
different agencies administer the law in respect to these two 
groups of institutions. 

This cleavage resulted from the promulgation of a Regu- 
lation by the Comptroller of the Currency on September 12, 
1963, reading as follows, 12 C.F.R. §1.3, par. (e): 


‘‘(e) The phrase ‘general obligations of any State 
or of any political subdivision thereof’ means an obliga- 
tion supported by the full faith and credit of the ob- 
ligator. It includes an obligation payable from a special 
fund when the full faith and credit of a State or any 
political subdivision thereof is obligated for payments 
into the fund of amounts which will be sufficient to pro- 
vide for all required payments in connection with the 
obligation. .. ”’ 


It will be observed that the effect of this Regulation is to 
extend the definition of ‘‘general obligations’’ so as to 
abrogate the requirement that they must be backed by the 
general taxing power. It is this Regulation that is under 
attack in this case. 

The Federal Reserve System apparently noting this de- 
parture from previous moorings, responded on November 
97, 1963 by a statement having the effect of a regulation, 12 
C.F.R.§208.107, paragraphs 4 and 5, the pertinent portions 
of which are as follows: 


(4) The authority of the Comptroller of the Cur- 
rency to issue investment regulations pursuant to RBS. 
5136 does not include authority to exempt additional 
kinds of securities from the prohibition against under- 
writing or the prohibition against investing more than 
10 percent of capital and surplus in securities of any one 
obligor. Despite this, §1.3 of this title, the Comp- 
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troller’s recent revision of the Investment Securities 
Regulation, contains a definition of ‘public security’ and 
§1.4 of this title states that ‘A bank may deal in, under- 
write, purchase and sell for its own account a public 
security subject only to the exercise of prudent bank- 
ing judgment’... . the terms of the regulation would 
authorize such banks to underwrite some securities of 
public corporations that are payable solely out of 
revenues derived from the operation of a tunnel, turn- 
pike, bridge, or the like, despite the fact that the ap- 
plicable statute does not exempt such securities from 
the general prohibition against underwriting by banks. 

(5) Since the Comptroller is not authorized by law 
to expand the category of exempt securities ...., the 
current regulation does not have the force and effect of 
law insofar as it attempts to do this. Accordingly, 
member State banks are informed that, in the opinion 
of the Board of Governors, the only securities that are 
exempt from the limitations and restrictions of para- 
graph Seventh are those specified in R.S. 5136... . 
Since so called ‘revenue obligations’ of the kinds men- 
tioned above, as well as other revenue obligations, are 
not exempt from the limitations and restrictions of R.S. 
5136, it would be unlawful for a member State bank to 
underwrite such securities. 


It will be observed that the Board of Governors thus 
warned State banks that are members of the Federal Re- 
serve System, not to be guided by the Comptoller’s ex- 
panded ruling. 

On May 8, 1964, the Board of Governors reiterated its 
views on the subject, 12 C.F.R. § 208.109, as follows: 


“|. , the Board understands that phrase [i.e. 
general obligations] to include only obligations that 
are supported by an unconditional promise to pay, 
directly or indirectly, an aggregate amount which (to- 
gether with any other funds available for the purpose) 
will suffice to discharge, when due, all interest on and 
principal of such obligations, which promise (1) is made 
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by a Governmental entity that possesses general powers 
of taxation, including property taxation, and (2) 
pledges or otherwise commits the full faith and credit 
of said promisor; said term does not include obliga- 
tions not so supported that are to be repaid only from 
specified sources such as the income from designated 
facilities or the proceeds of designated taxes. 

“‘(e) A major requirement of the foregoing defini- 
tion is that a ‘general obligation’ must be supported 
by general powers of taxation.’’ 


As we have already indicated, national banks are per- 
mitted for the moment to underwrite and deal in securities 
issued by States or political subdivisions, even if the issuing 
entity lacks general powers of taxation, while member banks 
that operate under State charters are restricted to under- 
writing and dealing only in those securities that are backed 
by the general taxing authority. Manifestly, Congress did 
not intend or contemplate such a fortuitous differentiation. 
It is cogently argued by counsel for the Board of Governors, 
that both prior to and since the passage of the Banking Act 
of 1933, the generic term ‘‘general obligations’’ has been 
customarily used and understood in the field of Government 
finance as referring to promises of payment made by a 
Governmental entity that possesses general powers of tax- 
ation and that are sustained by the full faith and credit of 
the promisor. Strong support is lent to this argument by 
the fact that prior to September 1963, the Comptroller of 
the Curency concurred and applied this definition of the 
term ‘‘general obligations’’ in the same manner in which 
it was understood and administered by the Federal Reserve 
System. 

While there is a paucity of judicial authorities on the sub- 
ject, it was held by the Supreme Court of Oregon, in City of 
Eugene v. Williamette Valley Co., 52 Ore. 490, 97 Pac. 817, 
821, that the phrase ‘‘general obligations’’ means, ‘‘a muni- 
cipal debt, for the payment of which provision must be made 
by devoting funds raised by taxation, thereby appropriating 
in discharge thereof a pro rata share of the burden upon all 
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property in a specified district that is subject thereto.’ No 
authorities have been cited to the contrary. 

The origin of the legislation, as has been heretofore 
shown, conclusively demonstrates that it was the unalterable 
and emphatic intention of Congress to divorce commercial 
banks from the business of underwriting and dealing in 
securities. Congress has never deviated from its position 
ever since the passage of the Act of 1933. It carved out an 
exception at the time for securities of Governmental bodies 
of certain limited types. No basis is discernible for broaden- 
ing that exception. On the contrary, the original objective of 
the Congress should not be weakened or impaired unless 
it be by later legislative action. 

In the light of the foregoing considerations, the Court 
adopts the construction of the term ‘‘general obligations”’ 
as being limited to those that are issued by a Governmental 
entity endowed with the general taxing powers, and that are 
based on the full faith and credit of the issuing entity. 

This limitation must not be deemed as an intimation that 
securities excluded from the classification may perhaps be 
in an inferior category. Such inference is not warranted. It 
may well be that some securities that are outside of the 
scope of the definition are more desirable than some others 
that are within the permitted group. Some securities that are 
ordinarily considered ‘‘gilt-edged’’ may indeed be found in 
the excluded class. The sole purpose of the restriction is to 
impose a strict limitation on any attempts of commercial 
banks to enter into the field of investment banking. 

Accordingly the motion of the plaintiffs for summary 
judgment is granted. The motions of the defendant and de- 
fendant-intervenor for summary judgment are denied. 

Counsel may submit an appropriate order. 


/s/ ALEXANDER Ho.rzorr, 
United States District Judge 
December 14, 1966. 
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Judgment 
[Filed: Dec. 22, 1966] 


This cause having come on to be heard upon the Com- 
plaint and Cross-Motions for Summary Judgment of the 
respective parties and the Court having considered the 
briefs and heard oral argument of the parties and con- 
sidered the oral and written presentations of the Board of 
Governors of the Federal Reserve System and Harris Trust 
& Savings Bank, each appearing as amicus curiae, and the 
Court having filed its opinion dated December 14, 1966, 

It Is Hereby Ordered, Adjudged and Decreed that 


(1) Plaintiffs’ Motion for Summary Judgment is granted 
and the Motions for Summary Judgment of defendant and 
defendant-intervener are denied; 

(2) The phrase ‘‘general obligations of any State or of 
any political subdivision thereof’’ contained in R.S. 5136, 
12 U.S.C. Section 24, Paragraph Seventh, is limited to 
obligations that are supported by an unconditional promise 
to pay, directly or indirectly, an aggregate amount which 
(together with any other funds available for the purpose) 
will suffice to discharge, when due, all interest on and 
principal of such obligations, which promise (1) is made by 
a Governmental entity that possesses general powers of 
taxation, including property taxation, and (2) pledges or 
otherwise commits the full faith and credit of said prom- 
isor; said term does not include obligations not so sup- 
ported that are to be repaid only from specified sources 
such as the income from designated facilities or the proceeds 
of designated taxes. 

(3) Sections 1.3 and 1.4 of the Investment Securities 
Regulation, 12 C.F.R. §§ 1.3 and 1.4 (1966 Supp.), issued 
by the defendant Comptroller of the Currency, insofar as 
said sections are inconsistent or at variance with, or fail to 
impose the limitations of, the meaning of ‘‘general obliga- 
tions of any State or of any political subdivision thereof”’ 
as set forth in Paragraph (2) above are hereafter null and 
void and of no effect; 

(4) The Comptroller of the Currency and all persons 
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acting under his direction and authority or in active concert 
or participation with him be enjoined from authorizing 
through existing or future general regulation or specific 
rulings national banks to underwrite and deal in obligations 
of States and political subdivisions thereof which are not 
‘general obligations of any State or of any political sub- 
division thereof’’ within the meaning set forth in Para- 
graph (2) above. 

(5) The respective parties shall bear their own costs of 
this action. 


/s/ AvExaNDER Ho.rtzorr, 
United States District Judge 


Dated: December 22, 1966. 
Approved as to form: 


/s/ GerHarp A. GESELL, 
/s/ Irwix GoLpBLoom, 
/s/ Azstuur L. Winn, Je. 
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Order 
[Filed: Dec. 22, 1966] 


This matter having come on to be heard by the Court 
on the application for a stay pending appeal by the defend- 
ant Comptroller of the Currency and the parties having 
been heard, it is this 22 day of December, 1966, 


Ordered: 


1. That the effect of Paragraphs (3) and (4) of the 
Judgment entered by the Court in this matter on December 
22, 1966, is hereby stayed pending the final resolution of 
any timely appeal taken herein by the defendant Comptrol- 
ler of the Currency. 


/s/ ALEXANDER Ho.Lrzorr, 
United States District Judge 


Approved as to form: 


/s/ GerHarp A. GESELL, 
/s/ TIrwtx GoLpBLoom, 
/s/ Antaur L. Wrxn, JR. 
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Notice of Appeal 
[Filed: Feb. 17, 1967] 


Notice is hereby given that The Port of New York 
Authority, defendant-intervener above named, hereby ap- 
peals to the United States Court of Appeals for the District 
of Columbia Circuit from the final judgment entered in this 
action on December 22, 1966. 


Dated February 17, 1967. 
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Statement of Question Presented 


The Glass-Steagall Act of 1933 in section 16 permits 
banks to underwrite and deal in obligations of the United 
States and certain federal agencies, and the ‘‘general obli- 
gations of any State or of any political subdivision thereof’’ 
(12 U.S. C. § 24), while prohibiting such banks from under- 
writing and dealing in other securities. The question pre- 
sented in this litigation is whether banks may, under the 
quoted statutory language, and in accordance with the In- 
vestment Securities Regulations of the Comptroller of the 
Currency (12 C. F. R. §§ 1.3-1.4), underwrite and deal in 
the obligations of a political subdivision, such as Appellant, 
which pledges its full faith and credit to the payment of its 
obligations, has sufficient resources to support this unquali- 
fied pledge, but lacks the power to levy taxes or assessments. 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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Tue Port or New Yorx Avtuonriry, 
Appellant, 
against 


Baxer, Watts & Co., et al., 


Appellees. 
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STATEMENT oF QuEsTION PRESENTED 


JURISDICTIONAL STATEMENT 


I. Congress, in the Glass-Steagall Act, Continued 
the Eligibility of General Obligations of States 
and Political Subdivisions for Bank Under- 
writing and Dealing in Order to Procure to the 
Public Issuers the Financial Advantages of the 
Maximum Competition for Their Bonds 


- Congress Limited Eligibility for Bank Under- 
writing of State and Political Subdivision Is- 
sues to General Obligations in Order to Limit 
Participation to High Quality Public Issues. 
Tax Support was not Specified Nor does It 
Corrolate With High Quality. What Congress 
Wanted is Assured by the Comptroller’s Regu- 
lation Which Requires the Form of a Full Faith 
and Credit Pledge Without Restriction to a 
Special Fund and Also Requires the Substance 
of Such a Pledge by Way of Available Re- 
sources Sufficient to Justify Faith and Credit. . 


A. The Purpose of Congress Was to Exclude 
Low Grade Securities 


B. In Contrast with Other Statutes, Glass- 
Steagall Did Not Specify the Taxing 
Power as a Requisite for Eligibility .... 


ii 


The Ordinary Meaning of ‘‘General’’ Ob- 
ligations as Full Faith and Credit Obliga- 


The Double Fallacy of the Supposed Tax 
Support Requirement 


The Congressional Debate Shows That by 
“‘General’’ Obligations Congress Meant 
Full Faith and Credit Bonds 

The Significance of Full Faith and Credit 
in Form and Substance and the Limited 
Function of Tax Support 


. Congress Expressly Considered and Intended 
the Eligibility of Full Faith and Credit Obli- 
gations Supported by Facility Revenues and 
not the Taxing Power 


7. The Contemporaneous Administrative Con- 
struction Permitted Bank Underwriting of the 
Full Faith and Credit Bonds of Appellant and 


Other Political Subdivisions Without the Tax- 
ing Power 


. The Non-Contemporaneous Construction of 
Later Comptrollers Held Only That an Agency 
Lacking the Taxing Power Cannot Be a Politi- 
cal Subdivision. This Position Persisted After 
It Was Rejected by the Courts, Until Corrected 
by the Comptroller in 1963. The Federal Re- 
serve Board Never Had an Independent Posi- 
tion Until 1963 
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Jurisdictional Statement 


Plaintiffs-Appellees are a group of investment bankers 
who brought this action against the Comptroller of 
the Currency, for an injunction and declaratory judg- 
ment to set aside regulations and rulings permitting com- 
petition with them by national banks in underwriting and 
dealing in certain public obligations (JA 4-22). Defendant- 
Intervenor-Appellant, The Port of New York Authority, 
(hereafter Appellant or Port Authority), is a bi-State 
political subdivision of New York and New Jersey which 
issues bonds whose eligibility for bank underwriting, while 
supported by the Comptroller (JA 25, 133), is specifically 
contested in the Complaint by Appellees (JA 20). Appel- 
lant was permitted to intervene as a party defendant on its 
application alleging a right to be made a party and in the 
alternative seeking intervention in the court’s discretion. 
The assertion of right was based upon the fact that the de- 
claratory judgment sought by plaintiffs would obviously 
prejudice the Authority. 

The complaint stated a cause of action challenging the 
validity of the Comptroller’s Regulations (12 C. F. R. §§ 1.3- 
1.4) and in particular his ruling of November 1, 1965 
(12 C. F. R. § 1.167) that Appellant’s Consolidated Bonds 
are eligible for bank underwriting and dealing (J.A 4-22). 

The District Court had jurisdiction under 28 U. S. C. 
§ 1331; the Declaratory Judgment Act, 28 U. S. C. §¢ 2201- 
02; $10 of the Administrative Procedure Act, 5 U. S. C. 
§ 1009; and D. C. Code §§ 11305 and 11306 (1961 ed.). This 
Court has jurisdiction under 12 U. S. C. § 1291 to review 
on appeal the District Court’s judgment and order granting 
summary judgment in favor of Appellees and said judg- 
ment and order denying the Appellant’s cross motion for 
summary judgment (JA 202-03). 


Statement of the Case 


Appellant, The Port of New York Authority, seeks on 
this appeal to resist Appellees’ effort to exclude an im- 
portant class of qualified underwriters from bidding on 
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its bonds issued to finance its public undertakings. The 
Port Authority is a bi-State agency of the States 
of New York and New Jersey.! Under statutory direction 
it constructs, owns and operates bridges, tunnels, airports, 
piers and other terminals and other facilities of commerce 
for the development of the Port of New York. It has no 
power to tax. It raises the cost of establishing its public 
facilities by the issuance of full faith and credit bonds 
which it repays from tolls and other charges for the pub- 
lic use of its facilities (JA 143-44). Its obligations enjoy 
a rating of high investment quality, higher in fact than 
those of the City of New York (infra p. 30). 

The Glass-Steagall Act limits bank underwriting to 
certain federal obligations and to the ‘‘general obligations 
of any State or of any political subdivision thereof”’ (infra 
p. 5). The meaning of these words was fully debated in 
the United States Senate before the enactment of tho 
statute. The debates make clear and it is not contested that 
eligible obligations other than those of federal issuers or of 
the states must not only be those of a ‘‘political subdivi- 
sion’’ but must also be its ‘‘general obligations.”’ 

The Port Authority is concededly a ‘‘political subdivi- 
sion’? within the meaning of Congressional enactments 
including the Glass-Steagall Act. The Court below so 
held (JA 195). It was first so held administratively in 
1934 by the Comptroller under the Glass-Steagall Act (JA 
53-55, infra, p. 5). It was first so held by the courts in 
1944, over vigorous Treasury Department opposition, under 
the closely related Revenue Act exemption of interest on 
‘obligations of a State * * * or any political subdivision”’ 
thereof. Commisisoner v. Shamberg, 3 T. C. 131 (1944), 
aff’d 144 F. 2d 998 (2d Cir. 1944), cert. den. 323 U. S. 792 
(1945).2 In fact, in Shamberg, the Port Authority argued 


1 Established by Compact of April 30, 1921 between the States 
of New York and New Jersey, consented to by the Congress. 42 
Stat. 174 (1921). 

2 The bonds of the Triborough Bridge Authority (hereinafter 
Triborough) received the same decision in a companion case tried 
and argued at the same time. Commissioner v. White, 3 T. C. 156 
(1944), aff'd 144 F. 2d 1019 (2d Cir. 1944), cert. den. 323 U. S. 
792 (1945). 
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successfully that Congress intended to be all-inclusive and 
not selective in using this language and numerous varia- 
tions of it in all the many divers statutes to describe the 
various subordinate state and municipal entities, and among 
others we cited the Glass-Steagall Act and the Congres- 
sional debates which preceded it as evidencing that general- 
ized intent. 


The opposing position in Shamberg, rejected by the 
courts, was based on the fact that the Authority is not a 
traditional municipality and lacks the power to tax.? The 
Treasury acquiesced in the decision in 1945.2 While the 
court below so held and the Appellees concede that the Port 
Authority is a political subdivision‘ they cling to the dis- 
credited distinction in this field between the presence and 
absence of the taxing power. They maintain that the high 
grade full faith and credit obligations of this political sub- 
division are not its ‘‘general obligations’’ solely because 
the issuer does not have the taxing power. 

In 1934, the year after the Glass-Steagall Act was 
adopted, a ruling was sought as to the eligibility for bank 
underwriting of the Appellant’s full faith and credit bonds. 
The Comptroller, on November 21, 1934, ruled unqualifiedly 
that such bonds are eligible ‘‘general obligations’’ of a 
political subdivision (JA 53-55; infra p. 5). Banks con- 
tinued to join in underwriting syndicates bidding on Ap- 
pellant’s bonds through December 1940 (JA 187-192). 

In 1941 a new Comptroller reversed the 1934 ruling 
(JA 79-80; infra, p. 6). This was done contemporane- 


1See Petitioner’s Trial Memorandum of Law in Shamberg in 
the Tax Court, pp. 124-126. 

2 Thus a dissenting opinion in the Tax Court said: ‘‘ With the 
power of taxation specifically denied, I am unable to believe that 
the Port of New York Authority is anything more than a mere 
legal instrumentality.’’ And the dissent on appeal repeatedly re- 
ferred to the Port Authority’s lack of ‘‘the power to levy taxes.”’ 
144 F. 2d 998, 1013-15. 

31945 CB 6. 

4 Their Reply Memorandum below said it was undisputed that 
Port Authority obligations would be eligible for bank underwriting 
if the Glass-Steagall Act read ‘‘obligations of any political subdi- 
vision’’ (p. 19). 
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ously with the Treasury’s institution of the Shamberg 
case contesting the agency’s status as a political subdivision 
for lack of the taxing power. As we pointed out to the 
court in that case, the Comptroller’s reversal was ‘‘an ob- 
vious effort to maintain a semblance of consistency in 
[the Treasury’s] intra-office position’’ as to the political 
subdivision status of the agency." 

Although the status of the Appellant as a political sub- 
division was established by the outcome of the Shamberg 
case in 1945 and although the Treasury acquiesced, the 
Comptroller never until 1963 withdrew his position that a 
state agency cannot be a political subdivision if it lacks 
the power to tax. Continued rulings to that effect were 
issued during this period (JA 94, 122). None of the rulings 
of the Comptroller which denied eligibility to full faith 
and credit bonds of an agency without the taxing power 
was based upon the status of the bonds as general obliga- 
tions. Because during this period the Comptroller main- 
tained the position that such agencies could not qualify 
as ‘‘political subdivisions,’’ none of his adverse rulings had 
occasion to deal with the independent question whether a 
full faith and credit obligation of a political subdivision 
could be its general obligation when the issuer lacked the 
taxing power. 

Between 1941, when the then Comptroller reversed the 
1934 ruling, and 1963 when a successor Comptroller rein- 
stated it, Appellees and other investment bankers enjoyed 
a favored position in underwriting and dealing in Author- 
ity bonds free from the competition of banks. And during 
this interim, Appellant and like political subdivisions were 
deprived of the benefits of more vigorous competition and 
additional bidders for their public obligations. After the 
Comptroller in 1963 had restored the position of his contem- 
poraneous predecessor of 1934, the Federal Reserve Board, 
which regulates member state banks, issued an interpreta- 
tive regulation disagreeing with the Comptroller’s position 
(12 C. F. R. § 208. 109(d), infra p. 7). 

The issues were presented below on cross motions for 
summary judgment. During the course of the argument, 


1 Trial Memorandum of Law, p. 126. 
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Judge Holtzoff noted the absence of the Federal Reserve 
Board and invited its participation as a friend of the court. 
The Comptroller’s position was presented by the Depart- 
ment of Justice and the Board’s position by its Assistant 
General Counsel. 

Counsel for the Board made it clear that until 1963 the 
Board did not have an independent position on the question 
at issue but followed the Comptroller’s changing positions. 
In fact, state member banks as well as national banks were 
members of syndicates bidding on Appellant’s bonds 
through December 1940, just before the Comptroller’s 1941 
reversal of the 1934 ruling in favor of the Appellant (JA 
187-90). 

The declaratory judgment below is a verbatim adoption 
of the Federal Reserve Board’s definition of a general 
obligation. It holds ineligible the obligations of a political 
subdivision which does not have the power to tax. 

Both the Comptroller and the Port Authority appealed. 
The Department of Justice, by statute, represents both the 
Comptroller and the Federal Reserve Board. Faced with 
conflicting views of its two ‘‘clients,’’ the Department de- 
cided to drop its appeal. Thus the sole Appellant at this 
time is the Port Authority, Defendant-Intervenor below. 


Statutes, Regulations and Rulings Involved 


R. S. 5136 (12 U. S. C. § 24), paragraph seventh, as en- 
acted in 1933 (§16, Glass-Steagall Act) deals with the 
powers of national banks and provides in part: 


“‘The limitations and restrictions herein contained 
as to dealing in, underwriting and purchasing for its 
own account, investment securities shall not apply 
to obligations of the United States, or general obliga- 
tions of any State or of any political subdivision 
thereof’’. 


The ruling of the Comptroller dated November 21, 1934 
relating to Appellant’s bonds (JA 53-55) provided in part: 
‘“‘After studying the foregoing documents and 

material from other sources, we have come to the con- 


clusion that assuming the bonds in question will be 
supported by a pledge of the full faith and credit of 
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the Port of New York Authority, they are, in our 
opinion, within the exceptions of Paragraph Seventh 
of R. S. 5136 as amended by the Banking Act of 1933, 
particularly so much of said exception as refers to 
‘general obligations of any State or of any political 
subdivision thereof.’ ”’ 


The rulings of the successor Comptroller dated July 15, 
1941 reversing the aforesaid ruling of November 21, 1934 
(JA 81, 138) provided in part: 


‘‘Our position is that neither the bonds of the 
Port of New York Authority nor the bonds of the 
Triborough Bridge Authority of New York represent 
general obligations of a political subdivision. The 
basis for this position is, in short, that the term 
‘political subdivision’ as used in Section 5136 of Rev. 
Stat. of 1873, as amended (U. S. C. title 12, sec. 24), 
paragraph seventh, includes only such units of a state 
as have the sovereign’s power of taxation or powers 
derived therefrom, including the incidental power 
to compel payment, as distinguished from units of 
a state which merely levy charges for voluntary use 
of their property or facilities.”’ 


The challenged Investment Securities Regulation of the 
Comptroller (12 C. F. R. §1.3(e)) promulgated in 1963 
(and, in effect, reversing the 1941 and similar rulings) pro- 
vides in part: 

““(e) The phrase ‘general obligation of any State 
or of any political subdivision thereof’? means an 
obligation supported by the full faith and credit of 
the obligor. It includes an obligation payable from a 
special fund when the full faith and credit of a State 
or any political subdivision thereof is obligated for 
payments into the fund of amounts which will be suf- 
ficient to provide for all required payments in con- 
nection with the obligation. It implies an obligor 
Lose resources sufficient to justify faith and 
credit.’’ 


The Ruling of the Comptroller dated November 1, 1965 
with regard to Consolidated Bonds of Appellant provides 
in part (12 C. F. R. §1.167): 

“The Port of New York Authority, possessing re- 
sources sufficient to justify faith and credit, has, as 
authorized under applicable law, pledged its full 
faith and credit for the payment of principal and in- 
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terest on these bonds, which are thus direct and gen- 
eral obligations of the Authority. The subject bonds 
of The New York Port Authority are, therefore, the 
general obligations of a political subdivision of the 
State of New York as defined in § 1.3(d) and (e).”’ 


The interpretative regulation issued in 1964 by the 
Board of Governors of the Federal Reserve System, which, 
under § 5(c) of the Glass-Steagall Act, administers its pro- 
visions applicable to state member banks, contests the posi- 
tion of the challenged Comptroller’s Regulation and pro- 
vides (12 C. F. R. § 208.109(d)): 


“[T]he Board understands that phrase [‘general 
obligations of any State or of any political subdivi- 
sion thereof’] to include ‘only obligations that are 
supported by an unconditional promise to pay, 
directly or indirectly, an aggregate amount which 
(together with any other funds available for the 
purpose) will suffice to discharge, when due, all in- 
terest on and principal of such obligations, which 
promise (1) is made by a Governmental entity that 
possesses general powers of taxation, including prop- 
erty taxation, and (2) pledges or otherwise com- 
mits the full faith and credit of said promisor; said 
term does not include obligations not so supported 
that are to be repaid only from specified sources such 
as the income from designated facilities or the 
proceeds of designated taxes.’ ”’ 


This Federal Reserve definition is incorporated in the 
declaratory judgment appealed from. 


Statement of Points 


The District Court erred in holding that if a political 
subdivision does not have the taxing power, then its obliga- 
tions cannot be ‘‘general obligations,’’ under the Glass- 
Steagall Act (12 U.S. C. § 24), no matter how high their 
investment quality and no matter how unconditionally the 
political subdivision has pledged its full faith and credit 
to their payment. 


Summary of Argument 
Our first three Points review the Congressional debates 


which preceded the enactment of the Glass-Steagall Act. 
They distill in turn the general purpose of Congress in re- 
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taining eligibility only for public obligations (Point I), the 
reason for restricting the eligibility of State and local gov- 
ernment issues to ‘‘general obligations’’ and the true mean- 
ing of that limitation (Point IT), and the affirmative purpose 
to permit eligibility of high grade full faith and credit 
political subdivision obligations supported by facility rev- 
enues as well as those supported by taxes (Point TI). Our 
last two Points deal with the administrative construction 
of the Act, both the contemporaneous construction (Point 
IV) and the non-contemporaneous construction (Point V). 

Point I establishes that the sole purpose of Congress in 
retaining eligibility of public obligations was to procure to 
the public issuers the financial advantage of maximum com- 
petition for their bonds to assure the broadest market with 
the lowest interest cost on initial offering. This purpose 
suggests broad standards of eligibility to maximize the 
public benefit. 

Point II explores the purpose and intent of limiting 
eligibility of State and local government issues to “general 
obligzations.’? By these words Congress intended to re- 


strict eligibility to full faith and credit obligations. It 
required not only the form of a full faith and credit pledge 
but also the substance by way of resources sufficient to 
justify faith and credit. It did not require tax support. 
The Comptroller’s challenged regulation equates perfectly 
with the Congressional intent. The six sections of Point II 
show: 


1. The purpose of the limitation, as is conceded by 
Appellees, was to assure that eligible bonds would have 
high quality. 

2. Nowhere in the debates nor in the statute was tax 
support specified as a requirement. This is particularly 
significant since other Congressional enactments did spe- 
cify tax support when it was intended. 

3. In the absence of any special definition in debate or 
statute the ordinary meaning of the word ‘‘general”’ 
should apply. Its ordinary meaning in this context sug- 
gests an unrestricted obligation not limited to any par- 
ticular source of payment or any particular local area of 
the obligor’s territory. 
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4. The supposed tax support requirement is doubly 
fallacious because (a) it was originally propounded as a 
qualification for a ‘‘political subdivision’’ and not for a 
“general obligation’’ and (b) it has been definitively re- 
jected by the courts as a proper qualification for a ‘‘po- 
litical subdivision.’? Appellees thus seek to keep alive a 
false criterion by transposing it from its original appli- 
cation. 

5. Each example in the Congressional debates of a 
political subdivision bond which would not be a general obli- 
gation was a case where the obligor deliberately withheld 
its pledge of full faith and eredit and/or was a case of par- 
ticularly low investment quality. Either the form of a fuil 
faith and credit pledge or its substance or both were lack- 
ing. Each generalized statement in the debate as to the 
meaning of ‘‘general obligations’’ was cast in terms of the 
availability of all of the obligor’s resources as against 
“‘special obligations”? limited in payment to a particular 
source or fund. 


6. Full faith and credit is not just a formal require- 


ment. It is one test of quality signifying the obligor’s 
unwillingness to withhold any available source needed to 
meet its obligations. However, since it is too easily possi- 
ble to have the form of such a pledge without substance, 
the Comptroller has implemented the Congressional intent 
by requiring not only the form but the substance by way of 
“resources sufficient to justify faith and eredit.’’ Appel- 
lant’s own obligations explode Appellees’ false conclusion 
that non-tax supported bonds are of lower grade: Appel- 
lant’s Consolidated Bonds are rated higher than those of 
New York City, the principal issuer of tax supported bonds 
within its area. Appellees exalt form over substance when 
they give eligibility to any tax supported full faith and 
credit obligation, no matter how poor in quality, and ex- 
clude any non-tax supported full faith and eredit obligation 
no matter how high its quality. 

Point III shows that Congress specifically considered 
non-tax supported political subdivision obligations in the 
debates preceding the Glass-Steagall Act and treated such 
obligations as eligible general obligations if they were 
issued by a political subdivision and pledged the obligor’s 
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full faith and credit. Specific assurance was sought and 
received by the Senator from New York that the obligations 
of the Appellant Port Authority would be eligible. 

Point IV recounts the contemporaneous administrative 
interpretation in which this Congressional intent was im- 
plemented. A specific ruling in favor of the eligibility of 
Appellant’s full faith and credit bonds was issued in 1934. 
When it was reversed in 1941, the reversal was for the rea- 
son that the Appellant Port Authority could not be deemed 
to be a political subdivision because it did not have the tax- 
ing power. This reversal was contemporaneous with liti- 
gation to establish the taxability of Appellant’s bonds for 
that same reason. The litigation resulted in adjudication 
that Appellant’s bonds were obligations of a political sub- 
division. 

Point V takes up the non-contemporaneous construction 
of later Comptrollers, although they cannot shed light on 
the intent of the statute. Until 1963 they declined to ac- 
cept the courts’ adjudication and ruled consistently that 
Appellant and similar agencies could not be deemed to be 
political subdivisions because they did not have the power 
to tax. None of these rulings considered independently the 
question whether the full faith and eredit obligations of 
such an issuer wou!d be general obligations if the issuer was 
acknowledged to be a political subdivision. The challenged 
regulation of 1963 merely brought the Comptroller’s posi- 
tion into line with the position of the courts and the con- 
temporancous Comptroller and with the intent of Congress. 


POINT I 


Congress, in the Glass-Steagall Act, continued the 
eligibility of general obligations of states and political 
subdivisions for bank underwriting and dealing in order 
to procure to the public issuers the financial advantages 
of the maximum competition for their bonds. 


Prior to the Glass-Steagall Act, banks were generally 
empowered to underwrite and deal in all securities, public 
or private. While the Act terminated that power for pri- 
vate securities, it deliberately and expressly continued eli- 
gibility for most publie securities. Our controversy arises 
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because a limited class of public securities—obligations of 
States and political subdivisions which are not their ‘‘gen- 
eral obligations’’—were held out from the general declara- 
tion of eligibility of public securities. 

We must, of course, ask what the meaning of ‘‘general 
obligations’’ was to the Congress of 1933. But we submit 
that Judge Holtzoff begs this question when he recounts the 
economic history of bank failures which led to the Act, as a 
reason for assigning the full faith and credit obligations of 
non-taxing political subdivisions to the ineligible group. 
Congress heard all the arguments for an unlimited ban on 
all bank underwriting of all securities. And Congress re- 
jected them and chose instead generally to continue bank 
underwriting for public securities under the provision we 
invoke. 

Therefore, interpretation is not helped by recalling well 
publicized but now long past bank excesses. The fact 
remains that for better or for worse Congress chose to con- 
tinue authorization for bank underwriting of federal obliga- 
gations and general obligations of States and _ political 
subdivisions; and Congress, apparently satisfied with bank 
behavior since 1933, has maintained that authorization for 
34 years and even expanded it for other public securities 
over the years.' Interpretation zs helped by studying why 
the eligibility of any public securities was preserved (this 
Point) and in particular why this eligibility was limited to 
“general obligations’’ of the authorized class of public 
issuers (Point II). 

The obvious purpose of Congress in singling out public 
issuers—federal, state and local—for continuing eligibility 


1The following securities were made eligible for bank under- 
writing by amendment of Rev. Stat. § 5136, 12 U.S. C. § 24, Para- 
graph Seventh: Obligations and other instruments of the Federal 
National Mortgage Association, 52 Stat. 26 (1938), as amended, 
68 Stat. 622 (1954), 78 Stat. 800 (1964); local public housing 
authority bonds, backed by federal loan or contributions contracts, 
63 Stat. 439 (1949) ; World Bank bonds, 63 Stat. 298 (1949) ; obli- 
gations issued by the thirteen banks for cooperatives which are 
‘‘instrumentalities of the United States,’’ 68 Stat. 771 (1954) ; obli- 
gations issued by the Inter-American Development Bank, 73 Stat. 
301 (1959) ; and obligations issued by the Tennessee Valley Author- 
ity, 73 Stat. 285 (1959). 


for bank underwriting was to retain for the public the bene- 
fit of the traditional full competition accomplished by per- 
mitting commercial as well as investment bankers to com- 
pete in underwriting their general obligations. Much of 
the Congressional debate on the Act* consisted of the suc- 
cessful efforts of various Senators to obtain assurances that 
their States’ agencies would not lose the advantages of con- 
tinuing bank power to underwrite. They sought and re- 
ceived assurance that the words ‘‘political subdivision’’ 
did not exclude their special purpose agencies and the words 
‘‘yeneral obligations’’ did not exclude the high quality full 
faith and credit bonds of these agencies. 

This process began on January 18 when Senator Long 
asked Senator Carter Glass, the author of the bill, whether 
it would ‘‘affect the handling of Government and State 
bonds.’’ (76 Cong. Rec. 2000). Senator Glass answered, 
‘They are expressly excluded from the terms of the bill.”’ 
And Senator Bulkley then quoted the provision which con- 
tains the exception for ‘‘general obligations of any State 
or of any political subdivision thereof.’’ 

Senator Long expressed concern that the word ‘‘gen- 
eral’? might exclude the bonds of special districts such as 
“‘a levee board in the City of New Orleans which may issue 
bonds.’’ (p. 2000). Senator Tom Walsh of Montana gave 
assurance that such a body ‘‘is a political subdivision’’ and 
that its bonds ‘‘would not be general obligations of the 
State, as a matter of course, but they would be general 
obligations of the political subdivision.’”? Senator Glass 
then said, ‘‘I am sure that is true, and I am sure that was 
the intention of the committee, and I feel that, with the 
advices we had, under the scrutiny of the committee’s tech- 
nician, we made very broad exemptions.’’ 


1 The Glass-Steagall Act was enacted in June, 1933 by the first 
session of the 73rd Congress. There is no pertinent debate or com- 
mittee report in that Congress on the words we are interpreting. 
However, in January of the same year, the prior session was con- 
sidering essentially the same bill and a considerable debate ensued. 
We agree with Appellees that this debate is a part of the Act’s 
legislative history, and we submit herewith as an appendix, for 
the convenience of the Court, copies of the Congressional Record 
pages which report it. 


13 


The Congressional purpose to benefit public issuers is 
epitomized in the statement of Senator Copeland of New 
York after he sought and received assurances (discussed 
fully in Point III) as to the eligibility of the bonds of the 
present Appellant (p. 2091): 

“Of course, from my standpoint, it would be a very 
great disadvantage if it were possible for a city or 
a county or any political subdivision of a State to 
have any question raised as to the usability of its 
securities with the national banks * * *.’’ 

The nature of that disadvantage was stated by Senator 
Long. Any public securities not eligible, he noted, ‘‘would 
have as their sole outlet private investment houses’’ as dis- 
tinguished from banks, and ‘‘We would have nothing but 
private financing, and they would be at the mercy of private 
investment houses’’ (p. 2091). 

More specifically, Senator Trammell said with regard 
to ineligible public securities, ‘‘It impairs the value of all 
public securities throughout the country. It will weaken 
and reduce the price at which bonds may be sold in the 
future by different governmental subdivisions’’ (p. 2407). 
Appellant, a public issuer of bonds, has no particular emo- 
tional or financial disposition in favor of either of the two 
classes of private bankers, investment or commercial, who 
between them underwrite all the public obligations in this 
country. It only seeks what Congress sought to assure :— 
the broadest market it can achieve for its bonds in the public 
interest. 

It seeks the opportunity to have the best price for its 
bonds and the lowest interest rate it can achieve by the 
maximum possible competition in bidding on its initial 
issuance of its bonds. It also seeks by bank ‘‘dealing’’ to 
have the broadest possible secondary market for its bonds 
after they are issued because such a market enhances 
liquidity and attracts investors to pay the highest possible 
prices and accept the lowest possible interest rate on its 
bonds on original issue. And for the same reason it seeks 
to remove the stigma and inference of inferior quality 
which follows from the claim that commercial banks may 
not underwrite and deal in its securities. 
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It is hard to conceive a more direct interest in the issues 
in this appeal. If we seem to be belaboring an obvious 
point it is because Judge Holtzoff below, while correctly 
stating our objective, said ‘‘Its interest in the present con- 
troversy is manifestly indirect and remote’? (JA 195). 
Judge Holtzoff viewed the litigation as merely an inter- 
pretative contest between the Comptroller and the Federal 
Reserve Board. But this is a dispute with millions 
of dollars of consequences to Appellant and other public 
issuers of bonds for public purposes. We submit that the 
District Judge’s obvious failure to apprehend that point 
made him insensitive to the Congressional purpose, in the 
Glass-Steagall Act, to benefit public issuers and it thereby 
produced a strained interpretation which betrays that 
purpose. 

Appellees below suggested that the real reason for 
eligibility of public securities was because there was some 
apprehension that investment bankers might not im- 
mediately be able to handle all the underwriting in the na- 
tion. (Memo, pp. 22-23). Had this been the reason, the 
banks could have been phased out of underwriting public 
securities on a gradual basis, particularly since Congress 
in the same Act phased out many disapproved bank prac- 
tices §§ 16, 20, 21, 48 Stat. 184 (1933). In fact this was not 
done in the provision under review and the banks were 
authorized by Congress to continue indefinitely to under- 
write and deal in Federal obligations and state and political 
subdivision general obligations as they have done to this 
day. Furthermore, if the reason was a short range capacity 
problem, why over the years did Congress add particular 
Federal agencies one after another to the eligible list?? 


Clearly Congress had no policy whatever to separate 
banking and underwriting functions in the case of general 
obligations of States and their political subdivisions. It in- 
tended, as Senator Glass said, ‘‘very broad exemptions”’ for 


1See supra, footnote p. 11. The need for amendment to add 
federal agencies resulted from the absence of any generalized ex- 
emption for them corresponding to the exemption for issues by 
‘political subdivisions’’ of the States. 
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public obligations; and the reason was to preserve the full- 
est possible competition in underwriting and the broadest 
possible secondary market to achieve the lowest possible in- 
terest cost for the issuers of the eligible public securities. 


POINT II 


Congress limited eligibility for bank underwriting 
of state and political subdivision issues to general obliga- 
tions in order to limit participation to high quality pub- 
lic issues. Tax support was not specified nor does it 
correlate with high quality. What Congress wanted is 
assured by the Comptroller’s Regulation which requires 
the form of a full faith and credit pledge without re- 
striction to a special fund and also requires the substance 
of such a pledge by way of available resources sufficient 
to justify faith and credit. 


Let us now consider the reasons for the limitation to 
““general’’ obligations. 


A. The Purpose of Congress Was to Exclude Low 

Grade Securities 

In seeking the purpose of Congress in using the words 
‘general obligations,’’ let us first sharpen the issue by 
identifying the areas of ultimate agreement and disagree- 
ment between Appellees and Appellant. We both agree 
that Congress intended an absolute exclusion from bank 
underwriting of all private issuers. We both agree that 
for eligibility for bank underwriting, securities must be 
issued or guaranteed by the United States, various speci- 
fied federal agencies, the States or political subdivisions 
of the States. And we both agree that the Appellant Port 
Authority is a political subdivision of New York and New 
Jersey, as the court below held. 

We agree further that if any obligations are those of 
a State or a political subdivision, then to be eligible they 
must also be general obligations. We agree also that ob- 
ligations cannot be classed as general obligations unless 
the obligor has pledged its full faith and credit and has 
therefore not withheld any of its resources from availability 
to meet the obligation. And we agree finally that the pur- 
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pose of limiting eligibility to general obligations was to im- 
pose a test of high quality. 

Over and over again in the discussion of the meaning 
of ‘general’? obligations, Senator Glass, the bill’s author, 
said the purpose was ‘‘to make it impossible hereafter to 
have the portfolios of commercial banks filled with useless 
speculative securities,’ (76 Cong. Rec. 2000), to avoid 
bank flotation of ‘‘worthless securities’? (p. 2091), ‘‘to ex- 
clude from commercial banking all investment securities 
except those of an undoubted character that would be 
surely liquidated; and for that reason we made an excep- 
tion of United States securities and of the general liabili- 
ties of States and subdivisions of States’’ (p. 2092). Sena- 
tor Walsh of Montana said similarly ‘‘It was the purpose 
of the drafters of this bill, as I take it, to prohibit the 
national banks from dealing in securities that could not 
be very readily convertible and that would be likely to be 
frozen in their hands’’ (p. 2401). 

As Appellees said below (Memo. p. 12), this was ‘‘a 
limited exception for highest quality securities from its 
general ban on commercial bank underwriting.’’ Our basic 
disagreement with Appellees is only as to what Congress 
intended would satisfy this quality test for a full faith 
and credit obligation of a political subdivision. Appellees 
contend and the court below agreed that the full faith 
and credit pledge must include directly or indirectly an 
obligor’s unlimited power to tax. They therefore contend 
that if the obligor does not have the power to tax, then 
even ‘highest quality’’ full faith and credit obligations of 
a political subdivision-obligor are not eligible. Conversely, 
they also contend that if the full faith and credit pledge 
includes a political subdivision’s unlimited power to tax, 
even indirectly, then the obligation is an eligible general 
obligation no matter how poor its quality. 

Appellant rejects this test as formalistic and ritualistic 
and as betraying rather than fulfilling the stated Con- 
gressional purpose to assure that eligibility of state and 
political subdivision obligations would be for ‘‘highest qual- 
ity securities.”’ 

Appellant submits that the power to tax is only one 
element in appraising quality, that a high quality full faith 
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and credit obligation of any political subdivision is eligible 
and a poor quality obligation of any such issuer is not 
eligible—in each case whether or not the issuer has the 
power to tax. Thus Appellant finds perfect equation be- 
tween the Comptroller’s challenged Regulation and the 
Congressional objective. Under the Regulation there are 
two but only two distinct elements which make the obliga- 
tions of a political subdivision its ‘‘general obligations’’: 
(a) they must be ‘‘supported by the full faith and credit of 
the obligor’? and (b) they must be backed by ‘‘resources 
sufficient to justify faith and credit.”’ (12 C. F. R. 1. 3(e), 
supra p. 6). Thus the Comptroller declines to do what 
Congress did not do. He does not classify political subdivi- 
sions by the presence or absence of the taxing power, and 
he neither limits adequacy of resources to one class— 
taxes—nor does he concede automatic high quality once 
the taxing power is pledged in form, even indirectly. 


B. In Contrast With Other Statutes, Glass-Steazall 
Did Not Specify the Taxing Power as a Requisite 
for Eligibility. 


Before we analyze the legislative history of Glass- 
Steagall, let us first note that that Act used the words 
“‘general obligations.’’ It did not use the words ‘‘obliga- 
tions supported by the taxing power’’ which would have 
been just as easy to say if they were meant. Earlier enact- 
ments had in fact been express in specifying the taxing 
power for eligibility of local government bonds to an ex- 
empt class. Thus, the Revenue Law of 1898 provides in 
Section 17 that ‘‘all bonds, debentures or certificates of 
indebtedness, issued by the officers of the United States 
Government, or by the officers of any State, county, town, 
municipal corporation, or other corporation exercising the 
taxing power, shall be, and hereby are, exempt from the 
stamp taxes required of this Act”’ (30 Stat. 455; emphasis 
added). Essentially the same stamp tax provisions were 
continued in 1914 (38 Stat. 745) and 1917 (40 Stat. 319). 
Obviously here Congress meant and therefore said that 
to be eligible for the exemption, obligations must be those 
of political subdivisions ‘‘exercising the taxing power.’’ 

Again Section 8(e) of the 1916 Revenue Act in dealing 
with the reporting of partnership income contains a provisu 
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that there was to be excluded the partners’ ‘‘proportionate 
shares received from interest on the obligations of a State 
or any political or taxing subdivision thereof.’’ (39 Stat. 
756; emphasis added). Here we have, in the disjunctive 
use of the words ‘‘political’’ or ‘‘taxing’’ subdivision, a 
clear indication that in Congressional use a ‘political sub- 
division’? may not necessarily be a ‘‘taxing subdivision’’ 
but that in any event Congress knew how to describe obliga- 
tions of a ‘‘taxing subdivision”’ if that was what it meant. 

These closely related provisions contrast with the con- 
spicuous absence of any reference to the taxing power in 
the Glass-Steagall Act. Thus ‘‘The familiar ‘easy-to-say- 
so-if-that-is-what-was-meant’ rule of statutory interpreta- 
tion has full force here. The silence of Congress is stri- 
dent.’’ Commissioner v. Beck’s Estate, 129 F. 2d 243, 245 
(2d Cir. 1942). Only clear evidence in the legislative his- 
tory could overcome that strident silence. But the fact 
remains, as we shall see, that the legislative history itself 
contains not a single statement that only tax supported 
bonds are general obligations. The silence of the legisla- 
tive history is equally ‘‘strident.’’ 

C. The Ordinary Meaning of “General” Obligations 

as Full Faith and Credit Obligations. 

The Glass-Steagall Act was debated and enacted in 1933. 
Webster’s Unabridged Dictionary, Second Edition, was 
published in 1934. With no contradictory definitions given 
by the debaters we may assume that this contemporaneous 
dictionary defines words as the Congress used them in this 
Act. The primary meanings of the word ‘‘general’’ are 
given as follows: 

“1. Of or pertaining to the whole of a body, society, 
organization, or the like; held throughout or for the 
whole or in every division; not local; as a general 
election; a general council; also, taken as a whole; 
(the) whole; as, the general body of citizens. 2. 
Pertaining to, effecting, or applicable to, each and 
all of the members of a class, kind, or order; uni- 
versal within the limits of the reference; as, a gen- 
eral law. 3.(a) Not restrained or limited to a precise 
import or application; not specific; not entering into 
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details or minutiae; as a general expression, outline, 
invitation, resemblance. (b) Concerned or dealing 
with universal rather than particular aspects; as, 
general linguistics.’’ 

The antonyms given by Webster are ‘‘Local; restricted, 
limited, narrow; particular, specific, precise, detailed; con- 
crete; special; specialized.”’ 

In the absence of special definition in both the Act and 
in debate, it is therefore reasonable to conclude that by 
“‘general’’ obligations in 1933 were meant those which 
obligated ‘‘the whole”’ of the issuer’s resources by a pledge 
of its full faith and credit, encompassing ‘“‘each and all’’ 
of its assets and revenue sources and ‘‘not restrained or 
limited to a precise’’ fund or source for payment of the 
obligations. Looking to the antonyms, ‘general?’ obliga- 
tions are the opposite of ‘‘local’’ obligations which permit 
payment only from a local part and not the whole of the 
issuer’s territory; ‘‘general’’ obligations are not ‘‘re- 
stricted, limited’’ to ‘‘particular, specific’? sources of pay- 
ment and are not ‘‘special’’ in the sense described. 

Senator Walsh? said practically the same thing in the 
Glass-Steagall debate (76 Cong. Rec. 2091) : 

““A general obligation, as I understand the mat- 
ter, as distinguished from a special obligation—and 
I presume that it is used here as an antonym of ‘spe- 
cial’—is one that is payable out of the general as- 
sets of the political subdivision, and not out of some 
special fund. In other words, it is a general obliga- 
tion as distinguished from a special obligation.’’ 

Where then do Appellees derive their requirement of 
tax support and thus propound not Senator Walsh’s natural 
dichotomy of general versus special obligations, but their 


1 Senator Walsh had acknowledged legal competence. It was 
disclosed on January 12, 1933, before the quoted Glass-Steagall 
debate, that he would be named by President-elect Roosevelt to be 
Attorney General (N. Y. Times, p. 1) and his nomination was an- 
nounced February 23 (N. Y. Times, p. 1), although he died March 
2, just before he was to take office. In the subject debate Senator 
Glass said (76 Cong. Rec. 2092) ‘‘I am not, of course, competent 
to discuss with the Senator from Montana legal definitions or legal 
considerations that may be applied. What the committee had in 
mind was to guard against unsound banking.’’ 
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own dichotomy of tax-supported versus revenue supported 
obligations? 
D. The Double Fallacy of the Supposed Tax Support 

Requirement. 

The difference arises, we feel, from Appellees’ failure 
to recognize that the statutory phrase here involved, sets 
up not one but two wholly independent requirements for 
eligibility. The Act makes eligible ‘‘general obligations of 
any State or of any political subdivision thereof.’’ It re- 
quires, therefore, a certain class of issuer and separately 
specifies a certain class of security. 


The classical controversy under the statutory language, 
particularly for non-taxing agencies, used to be over the 
question whether the issuer was a political subdivision and 
not the question whether the obligations were or were not 
‘‘veneral.’? Appellees have obscured the distinction be- 
tween these two separate qualifications. They cite rulings 
that particular non-taxing issuers are not ‘‘political subdi- 
visions”’ as if they were rulings that the obligations in ques- 
tion were not ‘‘general’’ obligations. In fact, as we shall 
show in Points IV and V, the only rulings submitted by 
Appellees which denied eligibility to full faith and credit 
obligations were rulings that the issuer was not a ‘‘political 
subdivision’’ because it lacked the power to tax. 

In the Glass-Steagall debates themselves Senator Walsh 
made it clear over and over again that there was no neces- 
sary interrelation between the question whether particular 
obligations were ‘‘general’’ and the question whether the 
issuer was ‘‘a political subdivision’. Referring to certain 
special purpose district bonds, he said (76 Cong. Ree. 
2401): 

“«They will be eligible, under the language of the bill, 
eee the word ‘general’ is in there or is not in 
there. 


“Let us suppose that it is taken out. You have, 
then, ‘the obligations of any State or of any political 
subdivision thereof,’ which would include the im- 
provement district. Leave it in, and you have ‘the 
general obligations of any State or of any political 
subdivision thereof’? and as an improvement district 
is a political subdivision, you then make eligible the 
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general obligations of the improvement district, and 
ordinarily they have only one class of obligations. 

‘*So that the word ‘general’ does not in any wise 
affect that question. That question is controlled by 
the language ‘or of any political subdivision thereof.’ 
So that the two are unrelated.”’ 

Most of the confusion in this field arises from Appellees’ 
effort, despite this admonition, to force a relationship be- 
tween the supposed attributes of a political subdivision and 
the requirements of general obligations. 

Even aside from this, the time is long past when it could 
be open to question that the term ‘‘political subdivision”’ 
in federal legislation goes beyond the traditional counties, 
cities and like municipalities. Traditionalists once might 
have been able to argue that the required hallmarks of a 
political subdivision were (a) standard powers of local 
legislation by elected officials, (b) the power to tax and (c) 
territorial boundaries. But each of these potential restric- 
tions has now been abandoned. 


In 1914 Attorney General McReynolds ruled that special 
purpose districts were included as well as traditional mu- 


nicipalities (30 Op. A. G. 252). In the debate on the Glass- 
Steagall Act, Senator Walsh repeated the same view, with 
judicial citations (76 Cong. Rec. 2092). It was the present 
Appellant’s Shamberg case, supra, which in 1945 eliminated 
the possibility that the taxing power might be required for 
a division of the State to be a political subdivision. And the 
companion White case, supra, involving the Triborough 
Bridge Authority, established that territorial boundaries 
are equally unnecessary to political subdivision status. The 
Second Circuit cited the 1914 Attorney General opinion and 
applied it to these agencies. 144 F. 2d 998, 1004. 

The self-same 72nd Congress which in January, 1933 
debated the meaning of the term ‘‘political subdivision”’ for 
Glass-Steagall, had in June 1932 enacted the identical 
phrase in the Revenue Act of 1932 in exempting ‘‘obliga- 
tions of * * * any political subdivision.’’ And the very same 
73rd Congress which in June 1933 enacted Glass-Steagall 
also, in May, 1934, enacted the Revenue Act of 1934 which 
repeated the exemption in the same language. Under Sham- 
berg and White we know what those words meant to those 
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very Congresses in the Revenue Acts, and since there is no 
evidence of a different meaning in Glass-Steagall, we know 
that the same words in Glass-Steagall included Appellant 
and like agencies of state government. 

Most of the confusion in this field arises from the fact 
that the Comptroller’s office in 1945 refused to acknowledge 
that result and declined to follow Shamberg and White. In- 
stead, until the present challenged regulation of 1963, the 
Comptroller’s office continued to rule that the Port Author- 
ity and like agencies were not political subdivisions because 
they could not tax. Such a position utterly avoided the in- 
dependent question of whether a non-taxing political subdi- 
vision’s full faith and credit obligations are eligible ‘‘gen- 
eral’’ obligations. But this is the source of the Appellees’ 
false criterion of required tax support—false because it was 
not advanced as a criterion of general obligations but rather 
of political subdivisions, and doubly false because it was 
not even a sound criterion of political subdivision status. 

The present case deals only with eligibility of obliga- 
tions of issuers who are ‘‘political subdivisions’’ whether 
or not they have the power to tax. Therefore, the only 
legal issue here is whether the present Comptroller is cor- 
rect in his Regulation and rulings that high quality full 
faith and credit obligations of such issuers are their ‘‘gen- 
eral’’ obligations when the issuers have withheld none of 
their revenues or resources from the pledge but these rev- 
enues and resources, while wholly adequate, do not include 
the general power to tax. Appellant supports the Comp- 
troller’s position in this respect. The District Court re- 
jected it. To us, Judge Holtzoff and the Appellees have 
rejected both form and substance inherent in the statutory 
language. 

E. The Congressional Debate Shows That by “Gen- 

eral” Obligations Congress Meant Full Faith and 

Credit Bonds. 

If the obligor has the power to levy taxes and assess- 
ments then a full faith and credit pledge places the taxing 
power behind its obligations. However, such an obligor 
with the power to tax may choose to withhold a pledge of 
its full faith and credit and restrict the holders of particu- 
lar bonds to special funds or revenues or both. In such case 
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it is part of the contract that the bondholders may suffer 
loss if the special source or funds is not sufficient to meet 
the obligations on the bonds even though the obligor has 
substantial surpluses of tax or other revenues or resources. 

Among the most troublesome such special obligations, 
condemned in the Glass-Steagall debate because of defaults 
in the 1920’s and 1930’s (76 Cong. Rec. 2401), are special 
assessment bonds. These obligations, although supported 
by the taxing power, are limited as to source of payment to 
the collections of special assessments for local benefit levied 
against particular property owners within a local area of the 
issuing city. As Senator Couzens described them (p. 2092): 

““Assume, for instance, that the citizens petition 
for the opening of a street and the paving of a street, 
and they say, ‘We will pay for paving and opening 
the street.” The city says, ‘All right, go ahead, but 
we will not obligate ourselves to pay for it. We will 
assign a certain district that will be assessed for 
paying for that particular improvement.’ ”’ 

Barly in the Glass-Steagall debate (p. 2091), Senator 
Couzens proclaimed the unsoundness of these special assess- 
ment bonds and pressed the distinction between them and 
“‘general obligations.’’ ‘‘For instance,’’ he said, ‘‘if bonds 
were issued to open a street and were limited to taxation 
on the property owners upon that street, they would not be 
a general obligation.’’ And Senator Long said ‘‘That is 
correct.’’ But when Senator Long pressed to delete the word 
“‘general’’ so as to make all public securities eligible, Sen- 
ator Couzens objected and went on to say: 

‘‘with the word ‘general’ in the measure it means, of 
course, that the community, as a whole, guarantees 
the bonds rather than a special assessment district 
doing so.”’ 

Here we see how Senator Couzens used the word ‘‘guar- 
antee’’ to mean really a pledge of full faith and credit of 
the issuing ‘‘community.’’ Also we see here and elsewhere 
(p. 2403) that he used the term ‘special assessment dis- 
trict’’ to mean not the issuer of such bonds, which is the 
city itself, but a local area delineated by the City within its 
boundaries for its imposition of local special assessments 
for benefit when the city, not the ‘‘district,’’ issues bonds 
secured not by the city’s full faith and credit but payable 
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solely from the special assessments to be collected within 
the delineated local area. 

However this use of the word ‘‘district’’ by Senator 
Couzens generated a great deal of confusion and concern 
in other Senators who agreed with him on keeping special 
assessment bonds ineligible but wanted to retain eligibility 
for a wholly different kind of ‘‘district’’—school districts, 
drainage, reclamation, sanitary and other special purpose 
districts which, unlike special assessment ‘‘districts,’’ are 
separate political subdivisions which issue bonds in their 
own name, generally pledging their own full faith and 
credit and often having the independent power to tax. 

This confusion persisted throughout the debate. And 
we cannot emphasize too strongly that an understanding 
of it clarifies practically all that is otherwise obscure in the 
exchanges had: when Senator Couzens speaks of such ‘‘spe- 
cial assessment districts’? he does not mean bond issuers 
at all, let alone those which, under Attorney General Mc- 
Reynolds’ Opinion of 1914, have the status of political 
subdivisions. And yet, the Senators who heard him con- 


sistently but erroneously understood him to be referring 
to incorporated special purpose ‘‘improvement districts”’ 
issuing their own bonds which the Attorney General had 
since 1914 classed as obligations of a ‘‘political subdivi- 
sion.’’ 


This confusion flows easily from the use of the same 
word ‘‘district”’ to describe the two wholly different classes 
of entity. Thus Attorney General McReynolds’ basic Opin- 
ion of 1914 had said (30 Op. A. G. 252) : 

“In substance, your question is whether special 
assessment districts created under the laws of the 
several States for the purpose of the improvement 
of streets and public highways, the provision of 
sewerage, gas, light, and the reclamation, drainage, 
or irrigation of considerable bodies of land within the 
same are ‘political subdivisions’ ’’ (emphasis added). 

Conversely when Senator Couzens introduced an amend- 
ment intended solely to make ineligible the non-full faith 
and credit local special assessment bonds, it described them 
as ‘‘the obligations of improvement districts and other 
districts of like character.’’ (76 Cong. Rec. 2403). Thus it 
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is easy to see why every time Senator Couzens talked about 
“special assessment districts’? Senator Walsh and others 
got the mental image of school districts, irrigation districts 
or other ‘‘improvement districts’? which, as they very 
properly insisted, are political subdivisions, and ‘‘We 
would exclude the special obligations of that district, but we 
would not exclude the general obligations.’’ (p. 2092). 

When we first realized this failure of the Senators’ 
minds to meet, we reread the debate over and over and 
found perfect agreement between all the Senators who 
spoke on the only issue in this case: once you have a true 
independent bond-issuing political subdivision, its full faith 
and credit bonds are eligible ““general obligations’’ and its 
non-full faith and credit bonds—whether payable only from 
local special assessments or only from facility revenues 
or only from any other special fund—are not. There- 
fore there is no dispute between Appellees and Appel- 
lant as to the character of the special assessment bonds 
condemned by Senator Couzens or any other special obli- 
gations under the statute in question. Where a State 
or political subdivision which has the taxing power with- 
holds that power or any part of it—or, indeed, any of its 
resources or other revenues—from particular obligations 
then those obligations are the special and not the general 
obligations of the issuer. 

Even back in 1915, before there were any political sub- 
division bond issuers without the taxing power, the Fed- 
eral Reserve Board had used the words “‘general obliga- 
tions”’ to exclude such bonds payable solely from special 
assessments or taxes on only a local part of the issuing 
political subdivision’s territory (12 C. F. RB. § 205.4(a)). 
But it contributes nothing in a search for the meaning 
of ‘‘general’’ to note, as Appellees’ do (JA 43-44, 57, 60, 61, 
66, 72, 83, 88, 92, 95, 97, 100, 102, 109, 126, 130, 149), instan. 
ces of disqualification of bonds of a taxing issuer because 
all or part of the tax support is withheld from its non-full 
faith and credit bonds. Similarly, if a non-taxing political 
subdivision chooses to deny access to all of its resources 
and revenues by withholding the pledge of its full faith and 
credit, then its obligations so limited cannot be deemed to 
be its ‘‘general obligations.”’ 
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This criterion for ‘‘general obligations’? was flatly 

stated by Senator Walsh. He said (76 Cong. Ree. 2092) : 
“‘Only those securities would be excluded that are 
taken care of by a special fund, in that no recourse 
ean be had to the general fund of that particular 
district.’’ 

Or again (p. 2403) : 

“The State is not generally obligated; that is to 
say, it does not undertake to pay these bonds out if 
its ‘general revenues at all, but only out of the re- 
venues coming into this particular fund.”? 

With less technical words Senator Glass, a non-lawyer, 
voiced this same criterion of personal responsibility (full 
faith and credit) as against mere fund responsibility (non- 
full faith and credit) as the test of a general obligation. He 
said (p. 2090) : 

“Mr, President, the ‘general obligations’ of a 
State are bonds issued for which the State itself is 
responsible.”’ 

The special obligations of a political subdivision—tax- 
ing or non-taxing—may, however, be unconditionally guar- 
anteed by a State or another political subdivision. When 
the guarantor puts its full faith and credit behind the guar- 
antee, such bonds are, of course, the general obligations of 
the guarantor and eligible for bank underwriting even 
though they remain the special obligations of the issuer. 
Thus Senator Couzens indicated that special obligations 
might nevertheless be eligible if unconditionally guaranteed 
by a State or City (p. 2091). But such references to the 
salutory effect of a guarantee do not translate into a re- 
quirement that full faith and credit obligations which are 
not tax-supported must similarly be guaranteed to be 
eligible. 

Sometimes even full faith and credit obligations of is- 
suers which have the taxing power pledge also particular 
revenues or particular taxes (e.g., JA 83). The anticipated 
and pledged source may be a special fund or a special tax, 
but if this is not sufficient then the pledge of full faith and 
credit requires the obligor to meet the obligation to the 
bondholder from other resources and revenues, including 
other taxes and thus such issues are general obligations 


27 


(JA 115). That was the point of Senator Walsh’s explana- 
tion in the Glass-Steagall debates (p. 2092): 


“‘T desire to say in that connection, if I may, that 
the question came under consideration by the Su- 
preme Court of Oregon in just such a case. It was 
the case of bonds issued by an improvement dis- 
trict. The court held, however, that they were the 
general bonds of a political subdivision. We do not 
avoid exactly the character of security to which the 
Senator refers by the use of the word ‘general’ here. 
Suppose we create an improvement district. That 
improvement district is a political subdivision of the 
State. We would exclude the special obligations of 
that district, but we would not exclude the general 
obligations. In the case to which I advert the court 
held that it was a general obligation of the district, 
because afler the special fund set apart for the pay- 
ment of the bonds was exhausted the district itself 
would be liable, and the entire district would be sub- 
ject to taxation; and they held, for that reason, that 
it was a general obligation of the district.’” (Empha- 
sis added). 


Of course since the particular district had the general tax- 


ing power its obligations could be ‘‘general’’, that is, se- 
cured by a pledge of full faith and credit, only if that tax- 
ing power was not withheld. But by no stretch of the 
imagination does this mean that only tax support can make 
full faith and credit obligations eligible. 


Thus the particular instances of non-general obligations 
which were pointed out in the Glass-Steagall debates were 
special obligations without a full faith and credit pledge. 
Senator Couzens of Michigan, as we have seen, focused on 
‘‘a distinction between what are generally known as special- 
assessment bonds and general obligations of a political sub- 
division of a State’’ (p. 2091). He followed this by an 
example of bonds of the City of Detroit to finance the ac- 
quisition of street railways ‘‘secured by the property itself 
without the obligation of the taxpayers of the city of De- 
troit behind them,’’ which ‘‘would not be eligible unless 
the city guaranteed them”’ (p. 2091).? 


1Senator Couzens also found ineligible bonds for an impre- 
cisely identified ‘‘Chicago drainage area’’ (p. 2091), apparently 
believing these were Chicago City bonds payable from special as- 
sessments for benefit within a local area. 
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Senator Walsh noted ‘‘[b]y way of illustration’’ a cer- 
tain bond issued by his State supported by a special fund 
from the sale of lands and not by the State’s full faith and 
credit and said such bond ‘‘was in no sense a general obli- 
gation of the State. It was a special obligation’’ (p. 2091). 
Another ‘‘specific instance’’ by Senator Walsh of ‘‘special’’ 
and not ‘‘general’’ obligations was of State highway bonds 
issued by his State payable solely from gasoline tax collec- 
tions which it pledged. Here, he said, ‘‘The State is not 
generally obligated; that is to say, it does not undertake 
to pay these bonds out of its general revenues at all, but 
only out of the revenues coming into this particular fund’’ 
(pp. 2402-03).? 

Senator Glass’ example of an ineligible bond was a 6% 
issue of very poor quality proposed by a little town in his 
state for a local waterworks and which was successively 
turned down by investment bankers and the RFC. Senator 
Glass designated these as for a ‘‘self-liquidating enter- 
prise’’ and ‘‘for special purposes’? (p. 2092). If these 
were to be payable solely from waterworks revenues, they 
are another example of special obligations without full faith 
and credit. If they were to have a pledge of the town’s 
full faith and credit then this is Senator Glass’ example of 
a tax supported bond failing of eligibility for lack of qual- 
ity, a possibility Appellees’ dichotomy doesn’t permit but 
which is described by the requirement of ‘‘resources suf- 
ficient to justify faith and credit’’ in the Comptroller’s 
challenged Regulation. 

If all political subdivisions had the taxing power then 
there would be no dispute between us and Appellees: all 
full faith and credit bonds would be backed by taxes and 
all public bonds without tax support would fail to be full 
faith and credit obligations; in this way Appellees’ test of 
tax support and our test of full faith and credit would both 


1 Another possibility tentatively suggested by Senator Walsh 
was that the Chicago Board of Education bonds might not be *‘gen- 
eral obligations,’’ (p. 2402) but his obviously limited knowledge of 
this agency makes this remark unilluminating. This Board is a 
taxing political subdivision whose full faith and credit bonds meet 
Appellees’ and the lower court’s test of eligibility. 
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be satisfied. But we submit that the Congressional debate, 
even when it is discussing obligors with the taxing power, 
classifies their obligations as ‘‘general’’ or ““special’’ not 
in terms of pledged or withheld taxing power but in terms 
of pledged or withheld full faith and credit. Thus on the 
one hand, as Senator Walsh said, the obligation ‘‘is payable 
out of the general assets of the political subdivision’’ (p. 
2091), and on the other ‘‘no recourse can be had to the gen- 
eral fund of that particular district’’ (p. 2092). Or, for a 
State, the distinction is whether it will ‘undertake to pay 
these bonds out of its general revenues”’ or ‘‘only out of 
the revenues coming into this particular fund”’ (p. 2403). 


F. The Significance of Full Faith and Credit in Form 

and Substance and the Limited Function of Tax 

Support. 

A requirement of full faith and credit is not wholly a 
matter of form. A special obligation without full faith 
and credit may well have very high quality. But we can 
well understand that Congress should have wanted as an 
irreducible minimum the issuer’s assurance that all of its 
resources would be available for the payment of the bonds. 
When an issuer withholds full faith and credit from a bond 
+t asserts the legal right to leave the debt unpaid even 
though the withheld resources are plentiful. It is easy to 
understand why this asserted right to withhold could, in 
Congressional judgment, morally forfeit eligibility to a 
group of high grade public securities which banks might 
otherwise underwrite. 

Full faith and credit, therefore, is not just a formal re- 
quirement. It is one test of quality. On the other hand, 
it is too easily possible to have the form of a pledge of 
full faith and credit without adequate resources to make 
the pledge truly meaningful. That is why the present 
Comptroller would implement the stated Congressional in- 
tent by requiring not only the form in words and legal 
commitment, but the substance by way of ‘‘resources suf- 
ficient to justify faith and credit.’’ 

One need go no further than the Port Authority’s own 
obligations to explode Appellees’ false conclusion that all 
non-tax supported bonds should be relegated to the ash 
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heap of lower grade securities. The Consolidated Bonds 
of the Port Authority, held eligible in 1965 (12 C. F. R. 
§1.167), and its Marine Terminal Bonds carry an “‘A’’ 
rating; and its General and Refunding and Air Terminal 
Bonds carry an ‘‘Aa’’ rating.t (Moody’s Municipal and 
Government Manual, 1967, pp. 1518-24). 

The principal issuer of tax-supported bonds in the Port 
of New York District is the City of New York. With the 
City recently undergoing a much-publicized financial crisis, 
the tax-supported general obligations of the City are now 
rated only ‘‘Baa’’ (id. at p. 1612) which is inferior to the 
rating of the Port Authority’s bonds. Even when the 
Comptroller’s 1963 regulation was issued and New York 
City’s obligations were rated higher, its bonds carried an 
«4°? rating or no better than the Appellant’s Consolidated 
Bonds (Moody’s op. cit. for 1963, p. 1510). 

Moody’s Municipal and Government Manual of 1963, the 
year in which the Regulation attacked herein was promul- 
gated, gives additional disproof of Appellees’ dogmatic 
statement below that ‘‘bonds secured by the general taxing 
power are less risky than bonds not so secured.’’ (Memo. p. 
26). When we check the comparative ratings for general tax 
obligations and for special revenue bonds without tax sup- 
port for each of the 125 largest cities of the United States, 
we find that 72 of these cities had in 1963 both types of 
debt outstanding. Of these 72 cities (listed in Appendix A), 
40 had all of their outstanding special revenue issues rated 
by Moody’s the same as or even higher than their general 
tax supported obligations. For another 19 cities some 
special revenue issues were rated the same or higher than 
their general tax supported obligations but some were 
rated lower. Only 13 of the cities had all of their special 
revenue obligations rated lower by Moody’s than their gen- 
eral tax supported obligations. 

History contradicts Appellees’ assumption that tax sup- 
port necessarily correlates with high quality for an obliga- 


1 Of these only Consolidated Bonds may now be issued by the 
Authority so as to be available for underwriting on initial sale. 
The prohibition against banks ‘‘dealing’’ would apply even to the 
‘¢Aa’’ bonds if Appellees’ test were upheld. 
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tion. As the United States Supreme Court pointed out in 
Faitoute Iron and Steel Co. v. Asbury Park, 316 U. S. 502, 
509 (1942), 
‘“‘The notion that a city has unlimited taxing power 
is, of course, an illusion.’’ 
That is why the same 73rd Congress which passed Glass- 
Steagall passed a Municipal Bankruptcy Act the following 
May (48 Stat. 798) applicable to ‘‘any municipality or other 
political subdivision.’’ And that is why we have had bank- 
rupt municipalities with ‘‘unlimited’’ power to tax while 
the Port Authority was making every required payment on 
its bonds. 

We do not make in reverse the same mistake that Ap- 
pellees have made: we do not claim that bonds payable 
principally or even solely from public facility revenues are 
necessarily equal to or higher in quality than tax-supported 
obligations. Our position is simply that high investment 
quality can exist for full faith and credit political subdi- 
visions without the taxing power. 

The point is not that the term ‘‘general obligations,’’ 
- as used by Congress, includes all high grade bonds payable 
from public facility revenues. By using the word ‘‘gen- 
eral’? Congress did require full faith and credit. Obvi- 
ously, financial resources alone were not sufficient in Con- 
gress’ judgment to bring state or political subdivision 
obligations into the eligible group. In addition, Congress 
imposed an additional quality test:—if the obligor held 
back any part of its faith and credit, then its obligations 
could not be general obligations and did not qualify. Both 
the form of full faith and credit and its substance by way 
of adequate resources are necessary for a political subdi- 
vision’s bonds to be its ‘‘general’’ obligations. 

The Federal Reserve Board apparently missed this 
point in its example below of an imaginary High Point 
Bridge to be constructed in New York State (JA 155). 
The Board first hypothesized construction by the State out 
of the proceeds of special obligations payable solely from 
the revenues from the bridge to be built—and points out 
that we concede these are not the State’s general obliga- 
tions. If the State instead created a High Point Bridge 
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Authority which constructed the bridge with full faith and 
credit bonds of the Authority, then under our theory, said 
the Board, ‘An issue of bonds of such an Authority could 
properly be described, in advertisements and prospectuses, 
as its ‘general obligations’ if the general resources of the 
Authority, however limited, stood behind the particular 
issuc.’”? (Memorandum in District Court, p. 11). 

In this argument, acknowledged by its Counsel as ‘‘the 
principal basis for the Board’s position”? (JA 155), the 
Board attacked a straw man. The present Comptroller 
and Appellant have never claimed that obligations are eligi- 
ble merely by satisfying formal requirements without ade- 
quate resourees—a new construction issue of a new Author- 
ity without tax support has never been ruled eligible by 
the Comptroller under the challenged 1963 regulation. 
When the Board spoke of ‘‘general resources of the Au- 
thority, however limited’’ it was not discussing the Regu- 
lation involved in this appeal. 

And apparently without realizing it, the Board was 
eastigating its own counter-regulation which would make 
eligible for underwriting by State member banks the ‘‘tax 
supported”’ bonds of a bankrupt ghost tewn or a destitute 
community in Appalachia’s most depressed economic waste- 
land—if only they satisfy the form of being the obligor’s 
“‘tax supported’’ ‘‘general obligations’’ in that ‘‘the gen- 
eral resources of the [obligor], however limited, stood be- 
hind the particular issue.’ 

The declaratory judgment below shows just how far 
this ritualistic hocus pocus of tax support can go. The 
judgment submitted by Appellees gives a definition of gen- 
eral obligation drawn from the Federal Reserve Board 
interpretative regulation of 1963 (12 C. F. R. § 208.109(d)). 
It specifies that eligible general obligations include obliga- 
tions supported ‘‘directly or indirectly’’ by powers of tax- 
ation. Under this language and in that same regulation 
the Federal Reserve Board has ruled eligible bonds of a 
special purpose public authority without the taxing power 
simply because its facility revenues came from leasings to 
a State (12 C. F. R. § 208.109(f-h). And this from the 
authors of the supposedly devastating “High Point 
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Bridge’’ example which it was claimed exposes the fallacy 
of exalting form over substance! The Comptroller’s ex- 
planation is more straightforward; this authority’s bonds 
would be eligible because it pledges its full faith and credit 
and its resources are adequate because in the State it has a 
tenant with unquestionable ability to pay. 

Let us now assume that the Federal Reserve Board’s 
imaginary ‘‘High Point Bridge Authority’? is not just 
starting out but is an established agency which constructed 
this bridge and several others many years ago, has estab- 
lished mounting revenues and high reserves and wishes 
to refund old bonds with new full faith and credit bonds 
at a lower interest rate. To the Federal Reserve Board 
it would still be incongruous that such bonds would be 
eligible for bank underwriting whereas the special obli- 
gations of the State itself to refund the same prior bonds 
and to take over the bridges would not be eligible. 

We do not see any incongruity at all. It may be that 
Congress some day will choose adequate resources alone 
as the test of eligibility of State and political subdivision 
securities. But until it does, it has insisted upon full faith 
and credit both in form and in substance. Beyond the 
matter of alleged economic identity, Congress has reacted 
thus far against making eligible the bonds of an issuer who 
has retained the legal right not to pay the obligations while 
it has other resources withheld from availability to the 
bondholders. As Senator Walsh said in the Glass-Steagall 
Act debates, the full faith and credit bonds of a special 
purpose agency ‘‘would not be general obligations of the 
State, as a matter of course, but they would be general 
obligations of the political subdivision.”’ (76 Cong. Rec. 
2000). 

Furthermore, the Board’s argument proves too much. 
Suppose the State of Connecticut, which has abolished 
county government, issues bonds to build a school in what 
was once Fairfield County and pledges not the State’s full 
faith and credit but all the real estate taxes it may assess 
within the local area which was once Fairfield County. 
The Board would have to claim and we would admit that 
these bonds, lacking the State’s full faith and credit, are its 
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special obligations and are ineligible for bank underwriting. 
Now suppose that the State reconstitutes Fairfield County 
or incorporates a taxing school district to act within the 
same borders and the new County or the new school dis- 
trict issues its full faith and credit bonds secured by exactly 
the same taxes which backed the alternative special obliga- 
tions of the State. These are now general obligations of 
a political subdivision although backed by the same re- 
sources in economic substance as the special obligations. 
By being the full faith and credit obligations of a political 
subdivision, they have acquired that added something extra 
which Congress has thus far demanded for bank under- 
writing eligibility. 

It seems, then, that the ‘‘forms’’ of local governmental 
agencies may not be dismissed as ‘‘merely’’ a matter of 
form in this controversy. It is one of the geniuses of the 
law to create new legal forms which entail different results 
in substance. And, since the States, under the Tenth 
Amendment, are in sole control of the forms of local govern- 
ment, the Authority form cannot be dismissed any more 
than the independent taxing school district form as a sub- 
version of the Congressional purpose to make special, non- 
full faith and credit bonds of the State ineligible for bank 
underwriting. 

The Board and the Appellees have truly exalted form 
over substance in the way they seek to give meaning to the 
Congressional purpose to limit eligibility to high grade 
public bonds. Appellants accept the Congressional require- 
ment of form and substance. 


POINT III 


Congress expressly considered and intended the 
eligibility of full faith and credit obligations supported 
by facility revenues and not the taxing power. 


The eligibility of full faith and credit obligations of 
political subdivisions without the taxing power was dis- 
cussed in the Glass-Steagall debates. They are not featured 
because in January, 1933 they were not widely used: before 
Appellant issued its first bonds in 1926 they did not exist. 
And the lucidity of the debate is somewhat impaired by the 
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fact that various Senators discussed agencies of states 
other than their own and guessed rather than knew the 
attributes of these agencies. But one thing is absolutely 
certain: while discussing such non-taxing political subdivi- 
sions, not a single Senator said that their obligations were 
thereby automatically disqualified from bank underwriting. 
On the contrary, they appeared to accept completely the 
concept that adequate public facility revenues as well as 
tax revenues would qualify their full faith and credit bonds. 

The discussion on January 19, 1933 had turned, as we 
have seen (supra, p. 23), to consideration of Senator 
Long’s argument for deleting the word ‘‘general’’ so as to 
make eligible all public securities (76 Cong. Rec. 2090). 
Senator Couzens then voiced his objections to special as- 
sessment bonds which he distinguished from ‘‘general’ 
obligations; and he then went on to group with ‘‘special 
assessment district’? bonds the potential non-full faith and 
credit issue by the City of Detroit to acquire its street rail- 
ways with bonds payable solely from the railway ‘‘property 
itself,’’ (of course including facility revenues) (p. 2091). 

Senator Copeland of New York then suggested ‘‘Per- 
haps the Chicago drainage area would be an example.’’ 
And Senator Couzens, apparently thinking that this was a 
local special assessment area within the City of Chicago 
and another example of non-full faith and eredit bonds, 
replied ‘‘It would be an example, unless its bonds were 
guaranteed by all the taxpayers’’ (p. 2091). He then went 
on to contrast the ineligible Chicago bonds with Port of 
New York Authority bonds which ‘‘would be a general obli- 
gation under the interpretation of the bill.’’ He said ‘‘In 
other words, a district could be created, for instance, such 
as the Port Authority of New York, which for its securities 
pledges all the property within the district or has its obliga- 
tions guaranteed by the State. They would be a general 
obligation under the interpretation of the bill.’’ 

Senator Copeland of New York, seeking reassurance 
that Port Authority bonds would be eligible for bank under- 
writing, then asked ‘‘ Would there be any doubt in the mind 
of the Senator about the securities of the Port Authority of 
New York, which is an interstate organization, in which 
both the States of New Jersey and New York are interested, 
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being usable in the banks?’’? Senator Couzens replied, ‘‘It 
would depend entirely upon the terms.’? And then appar- 
ently taking Senator Copeland’s statement of the two 
States’ interest as a statement that they might guarantee 
Port Authority bonds, he added ‘‘If the State of New York 
and the State of New Jersey combined to guarantee the 
securities issued, they would be general obligations under 
the terms of the bill.’’ 

Senator Copeland appeared to be convinced by these 
statements that the bill made the Port Authority’s obliga- 
tions eligible as general obligations. He immediately said 
(p. 2091) ‘‘I think, Mr. President, I am satisfied with the 
answers J have received. Of course, from my standpoint, 
it would be a very great disadvantage if it were possible for 
a city or a county or any political subdivision of a State 
to have any question raised as to the usability of its securi- 
ties with the national banks; but I have every right to be- 
lieve, from the answers I have received from the distin- 
guished Senator from Virginia [Senator Glass] and the 
Senator from Michigan [Senator Couzens], that there are 
no two thoughts regarding the meaning of the language to 
which I have referred.’? And Senator Glass closed the col- 
loquy by confirming Senator Copeland’s statement. He 
said, ‘‘I think the Senator from New York is correct as to 
that.’’ (p. 2091). 

Appellees below suggested that under this colloquy 
Port Authority bonds were deemed eligible only if guaran- 
teed by the States. The full colloquy does not support any 
such conclusion. Before dealing with Senator Couzens’ 
comment out of his obviously limited knowledge of the re- 
lationship between the Port Authority and the States, we 
make the point that Senator Glass, the author of the bill, 
certainly confirmed the New York Senator’s understanding 
that Port Authority bonds should not suffer the ‘‘very great 
disadvantage’”’ of being deprived of bank underwriting. 
This was entirely reasonable since Senator Couzens had in- 
troduced the subject of the Port Authority and identified its 
securities as ‘‘a general obligation under the interpretation 
of the bill’’ in contrast to other bonds. 

In the second place, Senator Couzens described the Port 
Authority as a ‘‘district * * * which for its securities 
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pledges all the property within the district’’. Thus he un- 
derstood, as is exactly the case, that the Port Authority, 
under its full faith and credit pledge in its obligations, in- 
cludes all its ‘‘property within the [port] district’’—i.e. 
all of its resources. It will be recalled that this is the way 
Senator Couzens used the word ‘‘property’’ when he de- 
scribed Detroit’s non-full faith and credit street railway 
bonds as ‘‘secured by the property itself.’’ (p. 2091). And 
Senator Walsh quite similarly described general obligations 
as ‘‘payable out of the general assets of the political sub- 
division and not out of some special fund.’’ (p. 2091). Sen- 
ator Couzens thus found in the like pledge by the Port Au- 
thority a reason for its bonds’ eligibility. He then went on 
to suggest as an alternative that Port Authority bonds 
might be guaranteed. He said ‘‘or has its obligations guar- 
anteed by the State.’? (Emphasis added). 

Actually the Port Authority was then and is now for- 
bidden to ‘‘pledge the credit of either state except by and 
with the authority of the legislature thereof’? (Compact, 
Article VII) ; and at that time and at all times since, the leg- 


islatures could not guarantee Port Authority bonds without 
a constitutional amendment. 


When Senator Copeland then asked to have dispelled 
‘any doubt in the mind of the Senator about the securities 
of the Port Authority’’, Senator Couzens quite properly 
replied, ‘‘It would depend entirely upon the terms.’’ Of 
course, if the Port Authority should issue a bond with 
‘‘terms’’ limiting payment to a special fund or source with- 
out a state guarantee, such bonds would not be an eligible 
‘general’? but rather a special obligation of the Authority. 
And then, as Senator Couzens went on to say, they could 
nevertheless be made eligible for bank underwriting ‘‘if 
the State of New York and the State of New Jersey com- 
bined to guarantee the securities issued,’’ one of the alter- 
natives he had already pointed out. 

But nowhere, absolutely nowhere, did Senator Couzens 
or any other Senator say that Port Authority obligations 
or any other full faith and credit public bonds could be 
general obligations if, and only if, they were State-guaran- 
teed. And while the Michigan Senator did not know the 
financial structure of the New York Port Authority, the 
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New York Senator did. And the New York Senator, know- 
ing the State of New York did not even have authority to 
guarantee Port Authority bonds without a constitutional 
amendment, could not have taken the obvious satisfaction 
he did from Senator Couzens’ answer if it even suggested 
that only guaranteed Port of New York Authority bonds 
were eligible. 

On January 24, in an effort to extend bank underwriting 
to special obligations, as Senator Walsh had defined them, 
whether issued by the States or any subordinate division 
thereof, the Senate voted to delete the word ‘‘general’’ from 
the applicable provision (p. 2403). Immediately it became 
apparent that the amendment permitted underwriting not 
only of the high grade special tax obligations such as the 
Montana state bonds noted by Senator Walsh (pp. 2091, 
2402), but of the very speculative special assessment bonds 
payable solely out of local special assessments for benefit 
against particular property within the issuing municipality. 
This disturbed Senator Couzens who introduced an amend- 
ment to remove from eligibility ‘‘the obligations of im- 
provement districts and other districts of like character 
payable out of taxes imposed upon the property within such 
districts presumably to be benefited by the work for the 
prosecution of which such obligations were issued.’” (p. 
2403). 

The ensuing debate considered the eligibility of various 
bonds, not only under the newly offered Couzens amend- 
ment, but under the bill as introduced by the Committee 
with the words ‘‘general obligations’’ included and also as 
previously amended by the Senate with the word ‘‘general’’ 
deleted. Particularly illuminating is the discussion of the 
Chicago Sanitary District on January 24 (pp. 2403-04). 
Senator Lewis of Ilinois, possibly disturbed by the 
Couzens-Copeland colloquy of January 19 regarding an un- 


1This amendment had been drafted for Senator Couzens by 
Senator Walsh who, however, refused to offer it (p. 2403). Its 
language is another example of the failure of these two Senators 
to have a meeting of the minds with regard to the meaning of 
“special assessment districts’’ or ‘‘improvement districts,”’ although 
they did agree on the meaning of ‘‘general obligations.’’ 
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identified ‘‘Chicago drainage area” (p. 2091), sought re- 
assurance that the ‘‘general bonds of the sanitary district”’ 
were eligible. Senator Walsh said they would be. Senator 
Long then asked whether Senator Walsh’s conclusion was 
“affected by striking out the word ‘general’? and Sena- 
tor Walsh replied, ‘‘No. I have tried to explain that 
whether the word ‘general’ is in or out, that situation is 
not affected.’’ 

If there were any remaining doubt that a political sub- 
division need not have the taxing power in order to be 
able to issue its full faith and credit bonds as ““general obli- 
gations”’ it was dispelled by the ensuing colloquy. Senator 
Couzens said ‘“‘I desire to ask the Senator from Tlinois 
from what source does the sanitary district get its revenues 
to pay the sanitary-district bonds??? (p. 2404). Senator 
Lewis replied ‘‘Mr. President, it has a very large lighting 
plant, from which there is much rent, and also they have 
much material to sell as a result of excavating.’’ Senator 
Couzens then asked the crucial question: ‘‘Is there any as- 
sessment in the sanitary district on the real estate to pay the 
securities??? And Senator Lewis answered, ‘‘There is no 
assessment that is levied upon the real estate. They rent. 
They have large real estate; but if these rentals are with- 
drawn, IJ am unaware of any assessments that are levied on 
the real estate to meet any indebtedness.”’ (p. 2404). 

Senator Walsh’s unqualified statement that Chicago 
Sanitary District bonds were eligible whether or not the 
exception was limited to ‘‘general?’ obligations (p. 2403) 
was thus permitted to stand uncontradicted notwithstand- 
ing the Illinois Senator’s statement that the political sub- 
division levied no taxes and met debt service on its obliga- 
tions from rents and the sale of excavated material. 

We are not sure Senator Lewis was right in this state- 
ment: Moody’s op. cit. for 1932 (p. 1379) states that this 
district did then have the taxing power. But for the purpose 
of identifying Congressional intent this would not matter. 
On the facts before it Congress did show a clear intention to 
permit bank underwriting of the full faith and credit obli- 
gations of a district without tax support under the words 
“general obligations of any political subdivision.” It 
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makes no difference that this discussion was prompted by 
Senator Couzens’ inartistically drafted amendment to make 
special assessment bonds ineligible after the word ‘‘gen- 
eral’? was deleted. The total debate shows that once the 
Chicago Sanitary District was identified as an independent 
bond issuing improvement district it was classed as a 
“‘nolitical subdivision”’ and its full faith and eredit bonds 
without tax support were deemed eligible, whether under 
the committee bill as ‘‘general obligations’? or under the 
Walsh amendment which deleted ‘‘general’’ or under the 
proposed Couzens’ amendment which would have kept in- 
eligible certain tax supported bonds. 

It is highly significant that when the Senate had deleted 
the word ‘‘general’’ no Senator was prompted to propose 
an amendment to assert the ineligibility of full faith and 
credit bonds payable solely from public facility revenues 
rather than taxes. The only amendment proposed was Sen- 
ator Couzens’ and that was limited to disqualifying certain 
tax supported bonds. In fact the discussion of the Couzens’ 
amendment ecnfirms the complete agreement of all the Sen- 
ators that adequate public facility revenues are as appro- 
priate as tax revenues in testing quality for eligibility for 
bank underwriting. 

When the discussion turned to the status of bonds issued 
to build a water works or a subway (p. 2406), Senator 
Couzens said, ‘‘I assume that a water works and a subway 
would have their own revenues and would not be dependent 
upon taxes for payment of their bonds. I do not intend to 
include, and I do not think that the language includes, any 
project that would have its own revenue.’’ Senator Long 
asked, ‘‘If it has revenue, the Senator would be willing to 
accept it??? and Senator Couzens answered, “‘Oh, yes.’’ 
And he then accepted an amendment to make his own 
amendment express on that point ‘‘because I do not want 
to exclude any revenue-producing activities.’’ (p. 2406). 
Although this final proposed amendment is not techni- 
cally relevant to the meaning of “‘general,’’ it does dispel 
the idea that support by tax revenues as opposed to public 
facility revenues was considered the only appropriate key 
to admission to the favored class of eligible securities. 
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As the debate resumed it soon became apparent that 
Senator Couzens’ amendment was raising more ques- 
tions than it sought to answer. It was feared that the 
amendment would remove from the eligible group even 
the full faith and credit obligations of school districts and 
other ‘‘improvement districts’? which all the Senators 
wanted eligible (pp. 2406-07). The final word is by Senator 
Copeland, who said, ‘‘I certainly agree that we should vote 
the amendment down unless language can be found to make 
a distinction between wildcat schemes and legitimate mu- 
nicipal improvements,”’ and the Couzens’ amendment was 
rejected (p. 2407). 

This left the bill without the word ‘‘general’’ and there- 
fore in a posture where ‘‘wildcat schemes’’ in the form of 
non-full faith and credit special assessment bonds were 
eligible. Apparently challenged by this call to classify obli- 
gations as ‘‘between wildcat schemes and legitimate munici- 
pal improvements”’ the draftsmen of the final Conference 
Committee bill restored the word ‘‘general’’ and the lan- 
guage was enacted in its present form in the session which 
began a few weeks later. 

They left no record of their reasoning. But the fact is 
that as they read the debate of the previous January and 
detected the basic confusion about ‘‘districts’’ which we 
have identified, they would have concluded that simply by 
restoring the word ‘‘general’’ they could produce almost 
exactly what every one of the debating Senators had striven 
for. They would have realized that Senator Couzens’ 
‘‘special assessment districts’? were not political subdivi- 
sions and not even bond issuers and they would have rea- 
soned that the word ‘‘general’’ made these bonds ineligible, 
as Senator Couzens wanted, because although as bonds of 
the issuing municipalities they were obligations of political 
subdivisions and tax-supported, they were not the issuers’ 
full faith and credit bonds and therefore not their ‘‘gen- 
eral’’ obligations. 

They would also have realized that Senator Walsh’s 
“improvement districts,’’ Senator Copeland’s Port of New 
York Authority, Senator Lewis’ Chicago Sanitary District 
and Board of Education, Senator Long’s New Orleans 
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levee board and drainage districts and Senator Trammell’s 
school districts were all political subdivisions and that their 
full faith and credit bonds could be eligible as their ‘‘gen- 
eral’’ obligations, whether adequate tax revenues or ade- 
quate public facility revenues were the anticipated source 
of payment. And they would have gratified Senator Glass’ 
wish to keep low quality bonds of all kinds ineligible. The 
only disappointed expectation was the late Senator Walsh’s 
effort to have his State’s non-full faith and credit bonds 
made eligible. And here, but here only, the final draftsmen 
drew the line:—full faith and credit was retained as an 
indispensable test of quality and therefore eligibility. 


POINT IV 


The contemporaneous administrative construction 
permitted bank underwriting of the full faith and credit 
bonds of appellant and other political subdivisions with- 
out the taxing power. 


During the first five years after the enactment of the 
Glass-Steagall Act, the Comptrollers who alone may be 
deemed ‘‘contemporaneous,”’ gave consistent rulings which 
square perfectly with the Appellant’s and the present 
Comptroller’s interpretation of the Act and contradict Ap- 
pellees*. It was held that the issuer did not need the taxing 
power to be a political subdivision, and it was held that full 
faith and credit obligations of any political subdivision, 
whether or not it has the taxing power, could be its ‘‘gen- 
eral obligations’? under the Act. Similarly, it was held 
that where a political subdivision, whether or not it had 
the taxing power, withheld its full faith and credit from 
particular obligations, they could not be deemed the is- 
suer’s ‘‘general obligations.’’ 

We shall analyze each and every one of the rulings under 
Glass-Steagall in the record. But first let it be clear that 
Appellees can derive no support for their position from a 
ruling which denies general obligation status to the bonds 
of a State or political subdivision which has the taxing 
power but withheld it in whole or in part.’ 


1Nor may support be derived from rulings which deal merely 
with standards of investment quality (JA 74, 77). 
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Of course, the most significant ruling is the ruling in 
favor of the Appellant’s own General and Refunding Bonds 
(JA 53; supra, p. 5). It was issued on November 21, 
1934, the year after the statute was passed and during the 
very term of the enacting 73rd Congress. It deals with the 
identical questions which are raised by Appellees’ challenge 
to Appellant’s bonds today. It recites the examination of 
detailed material as to the nature of the agency and the 
bonds, permitting an informed opinion, and it announces 
“‘the conclusion that assuming the bonds in question will 
be supported by a pledge of the full faith and credit of the 
Port of New York Authority, they are, in our opinion, 
within the exceptions of Paragraph Seventh of R. S. 5136 
as amended by the Banking Act of 1933, particularly so 
much of said exception as refers to ‘general obligations of 
any State or of any political subdivision thereof.’ ’’ This, 
of course, is indistinguishable. All that Appellees did with 
it below was to call it ‘‘clearly erroneous’? (Memo. p. 34). 
And yet Judge Holtzoff didn’t even mention it in his opin- 
ion below. Its sole reflection is a reference to ‘‘some vacil- 
lation [by the Comptroller] in the few years immediately 
following the enactment of the law’’ (JA 197). 

The only earlier interpretation of the Glass-Steagall Act 
in the record was given a month before by the same Comp- 
troller who held Port Authority bonds eligible, and, as 
would be expected, it is perfectly consistent (JA 149-50). 
It discussed obligations of a State or political subdivision 
which had the power to tax. While no particular agency is 
referred to, the references to ‘‘taxes’’ and ‘‘taxable real 
and personal property within the limits of the governmental 
entity issuing such obligation’’ make that clear. For such 
an issuer a pledge of all its resources, and therefore its tax 
resources, is, of course, required. On the other hand this 
October ruling does not deal with the issue between the 
parties, which is the status of the full faith and eredit bond 
of an issuer which does not have the taxing power. That 
was the issue which the identical Comptroller came to grips 
with and decided the following month in favor of the Appel- 
lant. 

The next ruling submitted by plaintiffs, dated February 
18, 1936, merely states the unchallengeable: ‘‘a ‘general 
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obligation’ is one payable from the general funds of the 
municipality”? and ‘‘If, however, provision is made for the 
payment of an obligation from a special fund or by a special 
tax * * * it would not be exempt * * *’’ (JA 56). 

During the balance of the first five years of the Glass- 
Steagall Act, every single ruling by the Comptroller con- 
tinued consistent with our position. Issues by the States 
of New Mexico, Kentucky, Montana, Colorado and Missis- 
sippi were considered. In each case the State had not 
pledged its full faith and credit. In some it had restricted 
payment to special taxes, and in others to particular facility 
revenues (JA 57, 59, 61, 66, 72, followed in JA 126). In each 
case it was obviously necessary to deny eligibility to the 
bonds since they were clearly special obligations. 

In other rulings, however, the obligor was an Authority 
which did not have the power to tax. The significant fact 
here is that for these first years under the Act the Comp- 
troller held that such agencies were political subdivisions 
and he also held their obligations eligible or not according 
to whether or not the issuers pledged their full faith and 
credit. On one and the same day, June 11, 1937, he issued 
two rulings, one favorable to the obligations of Triborough 
Bridge Authority (JA 146) and the other denying general 
obligation status to certain California Toll Bridge Author- 
ity bonds (J.A 58, reiterated on August 26th, JA 65). The 
distinguishing reason is set forth in a ruling of September 
8, 1937 as follows (JA 67). 

“While both the Triborough Bridge Authority 
and California Toll Bridge Authority are political 
subdivisions of a State, the distinction in these obli- 
gations is that those of the former are ‘general’, that 
is, payable from any and all funds of the issuer with- 
out restriction, while those of the latter are not 
‘general’, in that payment of each of the various 
issues is restricted to the revenues from particular 
projects.’’ 

The Comptroller’s bulletins during this period (JA 111- 
18) summarize some of these rulings and consistently an- 
nounce the position we support. 

On March 1, 1938, however, a changed position was 
taken with regard to the status of Triborough Bridge Au- 
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thority and the New York City Parkway Authority (JA 68). 
It is noteworthy, however, that the reversal had nothing 
to do with the status of their bonds as “‘general obliga- 
tions’’. It was stated point blank that ‘securities issued 
by agencies of the State, such as Triborough Bridge Au- 
thority, were not securities issued by a political subdivision 
of a State’’. As to the New York City Parkway Authority, 
the addressee was given suggestions ‘with a view to bring- 
ing such Authority within the meaning of the term ‘politi- 
cal subdivision’ ’’. 

This was followed shortly by a ruling on identical 
grounds against the political subdivision status of the Ala- 
bama Bridge Authority and the Alabama Boards of Educa- 
tion (JA 70). And, on April 1, 1938, the reasoning was 
given in a ‘‘confidential’’ bulletin which stated “‘that the 
proper concept of a political subdivision of a State * * * 
implies the possession of a taxing power, so that such politi- 
cal subdivision could support the pledge of its full faith and 
credit by the imposition of a tax * * *.” (JA 119; reiter- 
ated, JA 76; and followed for municipal housing authori- 
ties, JA 124). 

Since this reasoning turned out to be invalid and was 
rejected by the courts in Shamberg and White, supra, we 
may ignore these rulings. But it is significant that even 
they did not challenge the concept that the full faith and 
eredit obligations of an agency properly classified as a 
political subdivision are eligible obligations. 

There is some dispute between the parties as to how 
long the contemporaneous construction in favor of Appel- 
lant continued. We submit it makes little difference whether 
the terminal year be deemed 1938, five years after enact- 
ment, or 1941, eight years after enactment. In cither case 
it would be impossible to deny that the construction truly 
contemporaneous with the Act itself is what we now urge. 

But the indisputable fact is that through December 1940 
commercial banks and investment bankers (including many 
of the present Appellees) continued to submit bids for Port 
Authority bonds as co-members of the same underwriting 
syndicates (JA 187-92). Obviously no one, not even the 
present Appellees, suspected, seven and a half years after 
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Glass-Steagall, that Port Authority bonds were other than 
general obligations eligible for bank underwriting. 


It was not until May 13, 1941 that a definite reversal was 
made of the ruling in favor of the Appellant, and it stated 
that the position stated had only “‘recently’’ been taken 
(JA 79). This reversal came, as we have shown (supra 
p-. 3-4), immediately after the commencement of the 
Shamberg case in which the Treasury challenged the 
Authority’s status as a political subdivision. There had 
been a possible distinction between the Port Authority and 
the Triborough Bridge Authority in that the former had 
territorial boundaries prescribed by metes and bounds and 
so might more easily be held a political ‘‘subdivision’’ than 
the latter. The Comptroller of 1941 rejected that distine- 
tion and held both agencies were not political subdivisions 
because, in his view, the term “‘political subdivision * * * 
includes only such units of a state as have the sovereign’s 
power of taxation or powers derived therefrom” (JA 81, 138, 
120). The courts also rejected the distinction and held both 
agencies were political subdivisions in Shamberg and White. 


But it remained true some eight years after the statute 
was enacted that no Comptroller or any other administra- 
tive agency had ever taken the position now taken by Ap- 
pellees. It had never been ruled that the full faith and 
credit obligations of a political subdivision without the 
power to tax could not be ‘“‘general obligations.”’ 


We need only invoke the rule that consistent contem- 
poraneous administrative construction should govern in a 
case like this. When a statute is contemporancously inter- 
preted by administrators “‘charged with the responsibility 
of setting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet untried 
and new’’, such interpretations are peculiarly entitled to 
great weight. United States v. American Trucking Asso- 
ciations, 310 U. S. 534, 549 (1940). The requirements of 
such rule are clearly satisfied only by Appellants’ position. 
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POINT V 


The non-contemporaneous construction of later 
comptrollers held only that an agency lacking the taxing 
power cannot be a political subdivision. This position 
persisted after it was rejected by the courts, until cor- 
rected by the Comptroller in 1963. The Federal Reserve 
Board never had an independent position until 1963. 


It would almost be in order to stop the analysis of ad- 
ministrative rulings at this point. Rulings issued more 
than eight years after enactment, by a new generation of 
administrative officers, cannot possibly be helpful in con- 
struing a statute—particularly if they are inconsistent with 
the earlier contemporaneous rulings, as well as court deci- 
sions. But the fact of the matter is that as we continue to 
analyze the rulings submitted by Appellees, we find no 
inconsistency in any of them on any point in issue between 
the parties. 

After 1941 as before, the obligations of States and muni- 
cipalities which have the taxing power but which do not 
pledge their full faith and credit to the holders are ruled 
quite properly not to be ‘‘general obligations’’ (JA 83, 88, 
92, 95, 97, 100, 102, 109, 130) ; but where such political sub- 
division does pledge its full faith and credit, its securities 
are held ‘general obligations’’ (JA 90). And rulings con- 
tinue that particular agencies are not ‘‘political subdivi- 
sions’’ solely because they do not possess the taxing power 
(JA 85, 87, 94, 128) ; and a ruling is given on the investment 
quality of certain obligations (JA 105). 

The false assumption that a unit must have the taxing 
power in order to be a political subdivision thus persists 
(JA 122) despite the decision of the courts to the contrary. 
Because of this persistent error the administrative rulings 
never could come face to face with the only issue in this 
case—whether the high quality full faith and credit obliga- 
tion of an acknowledged political subdivision which does 
not have the taxing power is an eligible general obligation. 

And what of the Federal Reserve Board during all this 
time? As its counsel admitted below (JA 154) it never 
had an independent position from the Comptrollers’ until 
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1963. Until 1936, during the first years of contemporaneous 
construction of Glass-Steagall, the Comptroller was a mem- 
ber of the Federal Reserve Board and the Board as a 
matter of course accepted his rulings in favor of Appellant 
and like agencies. When the Comptroller of 1941 reversed 
the earlier Comptroller who had been contemporaneous 
with the statute, the Federal Reserve Board dutifully con- 
formed. There is here no independent administrative con- 
firmation of any one’s position, let alone Appellees’. 

The same is true of trade-usage which Appellees assert 
(JA 35) and the court below invoked (JA 200). Whatever 
Appellees say in a conclusory way about trade usage the 
unquestioned events reported in the record contradict them. 
We have shown that many of the present Appellees accepted 
banks, both national banks regulated by the Comptroller 
and member state banks regulated by the Federal Reserve 
Board, as co-members of underwriting syndicates for Port 
Authority bonds right through December 1940. The actual 
bids with the Appellees’ and the banks’ names subscribed 
are part of the record (JA 161-92). There can be no better 
proof of actual trade usage :—obviously from 1934 till 1941 
when the Comptrollers were classing Port Authority bonds 
as genera! obligations of a political subdivision the ‘‘trade’’, 
in the person of these very Appellees was adopting the 
same usage by bidding along with banks who could under- 
write only general obligations of political subdivisions. And 
when the later Comptroller broke away between 1941 and 
1963 and the banks had to submit and refrain from bidding 
on Port Authority and similar bonds, the ‘‘trade’’? moved 
with him, like the Federal Reserve Board, and came to 
consider such bonds as not eligible general obligations of 
a political subdivision. The error persisted long enough 
that the investment bankers who were enjoying the favored 
position of reduced competition came to identify their newer 
trade usage with 1933 Congressional policy. 

But all this period of adverse ruling and trade usage 
stems from the Comptroller’s persistent adherence to the 
discredited view that an agency such as the Port Authority 
cannot be deemed a political subdivision. 

The same may be said about an unpublished ruling under 
the 1927 McFadden Act which denied eligibility of Port 


49 


Authority bonds for unlimited bank investment (not under- 
writing), under language limited to ‘‘general obligations 
of any State or of any political subdivision thereof’? (JA 
50). This ruling, like the 1941-63 rulings, starts out to 
determine ‘‘the meaning of the words ‘political subdivi- 
sions’ ’’ and, apparently concluding that the Port Authority 
did not qualify as such under the cited 1914 Attorney Gen- 
eral Opinion on political subdivisions, then reached the self- 
evident conclusion that its bonds did not qualify as ‘‘gen- 
eral obligations’? of the States. It takes no independent 
position on whether the bonds would be eligible if the Port 
Authority was correctly assumed to be a political sub- 
division. 

Below Appellees tried to equate this ruling with the 
intent of Congress in Glass-Steagall. Whatever it stands 
for, it is obvious that this letter to a ‘‘Mr. J. F. Fowler, 
New York City’? never came to the attention of Congress 
when Glass-Steagall was debated or drafted. In the Sen- 
ate debates the Port Authority was, as we have seen, 
(supra pp. 35-38) specifically discussed without any refer- 
ence to this letter but with clear acknowledgment that the 
Authority is a political subdivision—flatly contradicting the 
letter’s premise, as did the Court of Appeals in Shamberg. 

But more important, the basic fallacy with trying to 
read into the Glass-Steagall Act the presumed meaning of 
the McFadden Act under this obscure letter is that it ig- 
nores the fact that the meaning of ‘‘general obligations”’ 
for underwriting eligibility was fully debated in the process 
of enacting the Glass-Steagall Act itself. When you have 
direct evidence in such debates as to the actual intent of 
the enacting legislators, it is pointless to reach out for such 
oblique ‘‘aids’’ as this. 

We are looking to identify Congressional intent. The 
Comptroller who ruled before Glass-Steagall was debated 
or enacted could not truly know what its intent would be. 
The contemporaneous Comptroller of 1934 who specifically 
considered the application of Glass-Steagall itself to the 
Port Authority can be charged with current knowledge of 
that intent. Appellees’ position, therefore, has absolutely 
no support in the administrative rulings, contemporaneous 
or otherwise. Being investment bankers, who are for the 
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most part underwriters of tax exempt political subdivision 
bonds, Appellees cannot and do not take the position which 
former Comptrollers took that the Appellant is not a po- 
litical subdivision. 


In summary, Appellees rely on a negative pregnant— 
denying eligibility to bonds of an agency which does not 
have the taxing power—although it is based solely on an 
untenable denial of the status of the agency as a ‘‘political 
subdivision’’. Appellees and the Federal Reserve Board 
seek to transpose the erroneous requirement of tax support 
as a required qualification of a ‘‘political subdivision’’ and 
keep it alive as a required qualification of a ‘‘general obli- 
gation.’? They have thus invented a rationalization, not 
supported even by administrative rulings, to continue to 
exclude bank competition in underwriting and dealing in 
bonds such as the Appellant’s after the Comptroller in 1963 
had finally corrected the outrageous refusal of his predeces- 
sors to conform to the decision of the courts in 1945. 


Finally on November 6, 1965 the Comptroller publicly 
declared (12 C. F. R. § 1.167) that Appellant’s Consolidated 
Bonds are eligible for bank underwriting. Thus the legis- 
lative and administrative history of this controversy, which 
includes references to the Appellant in the original Con- 
gressional debates and in the contemporaneous administra- 
tive rulings, returned to the stage of acceptance of the 
eligibility of these high-grade Port Authority bonds. We 
respectfully submit that in this action the Comptroller was 
correct and that his regulation and this ruling should be 
upheld and the decision below reversed. 


Respectfully submitted, 


La Roz, Winn anp Moerman 
Swyey GoLpsTEer 
Attorneys for Appellant 
Of Counsel: 
DanrEL B. GoLpserc, 
of the New York Bar 
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Cities having all revenue 
bonds rated higher by 
Moody's than their 
general tax obligations 


. Detroit, Michigan 

. New Orleans, La. 
Seattle, Washington 
. Louisville, Ky. 
Austin, Texas 
Shreveport, La. 
Glendale, California 
. Beaumont, Texas 

. Hammond, Indiana 


1 

2. 
3. 
4. 
5. 
6. 
7. 
8 
9. 


1 


Cities having some 
tevenue bonds rated 
the same and some 
higher by Moody’s 
than their general 
tax obligations 


. San Antonio, Texas 


2. San Diego, Calif. 


3. Memphis, Tennessee 
. Toledo, Ohio 


10. 


1 


1 


. Honolulu, Hawaii 

. Akron, Ohio 

. Tucson, Arizona 

. Albuquerque, New Mex. 
. Jacksonville, Fla. 

St. Petersburg, Fla. 

. Knoxville, Tenn. 


12. Allentown, Pa. 


APPENDIX A 


THE 72 CITIES OF THE 125 LARGEST CITIES IN THE UNITED STATES 
WITH BOTH REVENUE BONDS AND GENERAL TAX 
OBLIGATIONS 


Analysis in Beas Se Moody’s Ratings 


Cities having all 
revenue bonds rated 
the same by Moody’s 
as their general tax 
obligations 


1. Los Angeles, Calif. 
2. Houston, Texas 
3. St. Louis, Missouri 
4. Atlanta, Ga. 
$. Fort Worth, Texas 
6. Oklahoma City, Okla. 
Paso, Texas 
. Nashville, Tennessee 
. Sacramento, Calif. 
. Des Moines, Iowa 
. Mobile, Alabama 
. Grand Rapids, Mich. 
. Spokane, Washington 
. Erie, Pennsylvania 
» Lubbock, Texas 
. Columbus, Georgia 
- Pasadena, California 
Santa Ana, California 
19. Dearborn, Michigan 


Source: Moody's Investors Service, Inc., Moody’s Municipal and Government Manual, 1963. 


Cities having some 
revenue bonds rated 
higher and some rated 
lower by Moody's than 
their general tax 
obligations 


1. Dallas, Texas 

2. Phoenix, Arizona 

3. Corpus Christi, Tex. 
4. Tacoma, Washington 
5. Chattanooga, Tenn. 

6. Little Rock, Ark. 


Cities having some 
revenue bonds rated 
the same and some 
lower by Moody's than 
their general tax 
obligations 


1, Chicago, Illinois 

2. Cleveland, Ohio 

3. Kansas City, Mo. 

4. Miami, Florida 

5. Tampa, Florida 

6. Jersey City, N. J. 
Wichita, Kansas 

8. Amarillo, Texas 

9. Savannah, Georgia 

10. Madison, Wisconsin 

11. South Bend, Ind. 

12. Lincoln, Nebraska 

13. Kansas City, Kan. 


Cities having all 
revenue bonds rated 
lower by Moody's than 
their general tax 
obligations 


Milwaukee, Wisconsin 
Pittsburgh, Pa. 
Denver, Colorado 
Indianapolis, Indiana 
Birmingham, Alabama 
Omaha, Nebraska 
Flint, Michigan 

Fort Wayne, Indiana 
Evansville, Indiana 
Rockford, Illinois 
Topeka, Kansas 

. Macon, Georgia 

. Wichita Falls, Texas 


rer 
RES~peuamaene 


APPENDIX B 


(This appendix compiles, for the convenience of the Court, those pages of the Congressional 


Record which are cited in Appellant’s Brief) 


CONGRESSIONAL RECORD—SENATE 


‘TNE CURSE OF SPECULATIVE LOANS 

Mr, President, there are several hundred other editorial 
expressions in behalf of this bill, particularly the branch 
bank provision, which I refrain from reading. So I turn to 
another provision of tho bill which has becn a center of 
attack from the money centers of the tountry. I explained 
it fully last summer. It is that provision which would seck 
to bring under control, in penalty, Fedcral reserve and mem- 
ber banks which lend the moncy and crodits of thelr deposi- 
tors for stock gambling in money markets. If we had taken 
out that provision, and taken out the provision against illicit 
banking affiliates, we would have had this bill on the statute 
books long azo. 

Mr. LONG, Mr. President, will the Senator yield for a 
question? 

Mr. GLASS. I yield. 

Mr. LONG. I have been told that the Senator has said 
that he did not think this bill would prohibit the handling of 
Government and State bonds by the Federal reserve banks, 

* that the Senator's provision against affiliates handling bonds 
was not intended to affect the handling of Government and 
State bonds. 

Mr. GLASS. They are expressly excluded from the terms 
of the bill. 

Mr. LONG. As to both affiliates and the banks? 

Mr. GLASS. As to affiliates? We are trying to abolish 
the affiliates in a period of years. 

Mr. LONG. The Senator has no objection, has he, to an 
affiliate handling them if they handle nothing but the Gov- 
ernment and State bonds under supervision, the same super- 
vision the banks are given? 

Mr. GLASS. Iam objecting to afiiliates altogether. Iam 
ebdjecting to a national banking institution setting up a 
back-door arrangement by which it may encage in a busi- 
ness which the national bank act denies it the privilege of 
doing. If investment banking is a profitable business, who 
does not know that such business will be sct up as a separate 
institution, not using the moncy and prestige and facilities 
02 a national bank and its deposits to engage in investment 
activities? I want to make it impossible hereafter to have 
the portfolios of commercial banks filled with uscless specu- 
lative securities, so that when stringency comes upon the 
country these banks may not respond to the requirements 
of commerce. That is what is the matter with the country 
to-day, and it is because this bill would avert a repetition 
of that disaster that intense and bitter opposition has been 
organized against it. 

Gentlemen talk about “the people.” 

Mr. LONG. Mr. President, will the Senator show me the 
Provision of the bill which would except a bank handling 
municipal bonds? I confess my inability to find such a pro- 
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ana will observe that the bill includes the “ cencral obliga- 
tions of any State or of any political subdivision thereof.” 

Mr. LONG. I understand that, but, as an example, we 
have a levee board in the city of New Orleans which may 
issue bonds. 

Mr, WALSH of Montana. That is a political subdivision 
of the State of Louisiana. 

Mr. LONG. But their bonds are not general obligations 
of the subdivision. It will be found that the term “ general 
oblications “ will frequently be embarrassing in the market- 
ing of bonds. 

Mr. WALSH of Montana, They would not be cencral 
obligations of the State, as a matter of course, but they 
‘would be general obligations of the political subdivision. 

Mr. GLASS. Mr, President, I am sure that is true, and. 
I am sure that was the intention of the committee, and I 
feel that, with the advices we had, under the scrutiny of the 
committee's technician, we made very broad exemptions, 

Section 13 of the bill deals with the use of Federal reserve 
facilities and member-bank facilities for gambling purposes. 
I know there is some objection to speaking of it in plain 
terms. Some people are disposed to call it “ investment,” 
but nobody ever yet “ invested” his money and stood at a 
stock ticker to see what the price was coing to be in the 
next 5 or 10 minutes, or hour or so. That is not “ invest- 
ment.” That is betting on the status of the market. It is 
just o3 much gambling as a game of poker. 

It seems a mockery to enact State and community laws 
aga‘'nst gambling at cards and on horse racing. and having 
this wholesale gambling that not only affects those who are 
enraged in it, but affects the entire business fabric of the 
Nation, It was this that brought us down in the crash, 
‘That is what is the matter with us now. I am no moralist. 
Iam no uplifter. Iam not going around seeking to punisn 
the delinquencies of human nature. People who want to 
gamble with their own moncy give m¢ no worry. But that 
is not what is involved here. I am not even objecting to an 
individual member bank of the Federal reserve system loan- 
ing its own money to reckless speculators on the markct, 
if it be its own money. But that is not what they loan. 
‘They loan the money of their depositors for this purpose. 
It is mot that to which I am particulariy objecting. What 
I am objecting to is the lending of reserve funds of the 
Federal reserve system. It is that to which I am objectinz. 
That is what the law for 19 years has prohibited, and thas 
is what for 19 years these people have di because 
no penalty was attached. - 

As I repeatedly have pointed out, the Federal reserve act 
textually declares that in the definition of eligible paper re- 
discountable at a Federal reserve bank there shall not be 
included notes, bills of exchange, or other evidences of debt 
Gesigned to be used for speculative or investment purposes. 

‘The English language could not possibly make it plainer 
than it is in the law. But because the law for 19 years 
has imposed no penalty, it has been disregarded by both the 
Speculators and the bankers and the Federal reserve ad- 
ministration. The bill proposes to put a stop to that sort 
of thing. 

T noted the fact that 10 banks in New York City alone, 
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Mr. President, there are several hundred other editorial 
expressions in behalf of this bill, particularly the branch 
bank provision, which I refrain from reading. So I turn to, 
another provision of the bill which has been a center of 
attack from the money centers of the tountry. I explaincd 
it fully last summer. It is that provision which would seck: 
to bring under control, in penalty, Federal reserve and meme 
ber banks which lend the moncy and crodits of their deposi- 
tors for stock gambling in moncy markets. If we had taken 
out that provision, and taken out the provision against illicit 
banking affiliates, we would have had this bill on the statute 
books long ago. 

Mr. LONG. Mr. President, will the Senator yield for a 
question? 

Mr. GLASS. I yield. 

Mr. LONG. I have been told that the Senator has said 
that he did not think this bill would prohibit the handling of 
Government and State bonds by the Federal reserve banks, 

* that the Senator's provision against affiliates handling bonds 
was not intended to affect the handling of Government and 
State bonds. 

Mr. GLASS. They are expressly excluded from the terms 
of the bill. 

Mr, LONG. As to both aMiliates and the banks? 

Mir. GLASS. As to affiliates? We are trying to abolish 
the affiliates in a period of years. 

Mr, LONG. The Senator has no objection, has he, to an 
affiliate handling them if they handle nothing but the Gov- 
ernment and State bonds under supervision, the same super- 
vision the banks are given? 

Mr. GLASS, Iam objecting to afliates altogether. Iam 
objecting to a national banking institution setting up a 
back-door arrangement by which it may engage in a busi- 
ness which the national bank act denics it the privilece of 
doing. If investment banking is a profitable busincss, who 
does not know that such business will be set up as a separate 
institution, not using the moncy and prestige and facilities 
of a national bank and its deposits to engage in investment 
activities? I want to make it impossible hercafter to have 
the portfolios of commercial banks filled with uscless specu- 
lative securities, so that when stringency comes upon the 
country these banks may not respond to the requirements 
of commerce. That is what is the matter with the country 
to-day, and it is because this bill would avert a repetition 
of that disaster that intense and bitter opposition has been | 


municipal bonds? I confess my inability to find such a pro- 


BULKLEY. Mr. President, will the Senator from 
vVieginiaryiela'to tae? I think I can call attention to that 
very quickly. 

Mr. GLASS. I yield to the Senator from Ohio to do that. 
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ana will obscrve that the bil includes the “ ceneral obliga- 
tions of any State or of any political subdivision thereof.” 

Mr. LONG. I understand that, but, as an example, we 
have a levee board in the city of New Orleans which may 
issue bonds, 

Mr. WALSH of Montana, That is a political subdivision 
of the State of Louisiana. 

Mr. LONG. But their bonds are not genera) obligations 
of the subdivision. It will be found that the term “ general 
obligations ” will frequently be embarrassing in the market- 
ing of bonds. 

Mr. WALSH of Montana. They would not be gcencral 
obligations of the State, as a mattcr of course. but they 
would be general obligations of the political subdivision. 

Mr. GLASS. Myr. President, I am sure that is true, ande 
I am sure that was the intention of the committee, and I 

feel that, with the advices we had, under the scrutiny of the 
committee's technician, we made very broad exemptions. 

Section 13 of the bill deals with the use of Federal reserve 
facilities and member-bank facilities for gambling purposes. 
I know there is some objection to’ speaking of it in plain 
terms. Some people are disposed to call it “ investment,” 
but nobody ever yet “ invested” his money and stood at a 
stock ticker to see what the price was coing to be in the 
next § or 10 minutes, or hour or so, That is not “ invest- 
ment.” That is betting on the status of the market. It is 
just as much gambling as a game of poker. 

It seems a mockery to enact State and community laws 
aca‘nst gambling at cards and on horse racing, and having 
this wholesale gambling that not only affects those who are 
enraged in it, but affects the entire business fabric of the 
Nation. It was this that broucht us down in the crash. 
‘That is what is the matter with us now. I am no moralist. 
Xam no uplifter. I am not going around seeking to punisn 
the delinquencies of human nature. People who want to 
gamble with their own money cive m¢ no worry. But that 
is not what is involved here. I am not even objecting to on 
individual member bank of the Federal reserve system loan- 
ing its own money to reckless speculators on the markct, 
if it be its own money. But that is not what they loan, 
They loan the moncy of their depositors for this purpose. 
It 1s not that to which I am particulariy objecting. What 


As I repeatedly have pointed out, the Federal reserve act 
textually declares that in the definition of eligible paper re- 
discountable at a Federal reserve bank there shall not be 
included notes, bills of exchanse, or other evidences of debt 
designed to be used for speculative or investment purposes. 

‘The English language could not possibly make it plainer 
than it is in the law. But because the law for 19 years 
bas imposed no penal, ft has been aireearded by beh the 
Speculators and the bankers and the Federal reserve ad- 
ministration. The bill proposes to put a stop to that sort 
of thing. 

I noted the fact that 10 banks in New York City alone, 
of the hundreds of banks there, over a period of six months 
in 1929 borrowed in excess of $300.000,000 from the Fed- 
eral reserve banks on their 15-day obligations, which means 
that the major portion of that great amount borrowed by 
those 10 banks alone was thrown into the maelstrom of stock 
speculation, and thus the reserve funds of the Federal re- 


of putting a stop to that sort of thing. 
Sinister suggestions here that somebody on the Banking 
and Currency Committee is representing or responding to 
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of withdrawals from the tanks, and this would secm to evi- 
dence a fecling of fear and lack of confidence which per- 
vades the whole country. That is about the situation, 

Mr. LONG. When the country fails, naturally all insti- 
tutions will fail. We would naturally expect that. When 
industry and agriculture and shipping and other businesses 
begin to fa:l, we can not expect anything to hold up to par 
under those circumstances, The banks have held up better, 
I think, than any other institution we have, 

Banks are paying off their deposits at the rate of $1.50 
on the dollar—and by that I mean paying with an appre- 
ciated currency. For instance, I went to a bank four years 
ago and borrowed a hundred dollars, I borrowed one bale 
of cotton. To-day I go back to repay the $100 and it takes. 
four bales of cotton. Moncy is only a medium of exchange. 
Does the Senator think it is possible, unless we restore com- 
modity prices, ever to make the banks solvent in this coun- 
try? I do not care who handles the banking system. With 
the whole country failing. of course, the banks are affected. 
We have to pay back $2 to-day for the $1 we borrowed 10 
years ago, and yet deposits are falling off, as the Senator has 
indicated. Docs the Senator think it 1s possible, until we 
bring up the commodity values, ever to have anything like 
@ safe banking situation? 

Mr, FLETCHER. I have no quarrel with the Senator at 
all on that subject. I am for anything that will help the 
situation of agriculture to which he alludes. Of course, 
that is a different matter and we will have to deal with it 
in different laws, I think the bill now befare us would 
help conditions generally and facilitate the transaction of 
business. In a way it would be helpful both to agriculture 
and to industry. I am with the’Senator so far as concerns 
his desire to enact any legislation to help commodity prices 
or render any help to agriculture. That is the creat funda- 
mental industry of the country, ofcourse. 

Mr, LONG. Would the Senator favor remonetizing silver 
or expanding currency? 

Mr. FLETCHER, I would not be alarmed at all at inflation 
or reflation. I think perhaps we may have to come to that. 
Mr. LONG. Would the Senator be afraid to go back 
where we were in 1873? _A billion people in the world to-day 
are on a silver basis absolutely, and we are about the only 
country, except France, that is on « straight-out gold basis. 

Mr. FLETCHER. I think we have got to increase the use 


of silver as money. 
Mr. LONG. Iam for both of them. 


owed his doctor a hundred dollars 

with the same hundred-dollar bill. 

hotel and went to the hotel and in payment bill turned 
in the same hundred-dollar bill, So the hotel got back the 
original bill which the guest, who was a drummer, had left 
with it, Then a little later the drummer came into the 

and the clerk took out the hundred-dollar bill and 

tohim. The drummer lt a match, used that hundred-dol- 
lar bill to light his cigarette, and said, “ This is a phony bill 
and never had any value at all.” 
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entirely eliminated; but the bill will not accomplish the pur- 
pose intended; it will not accomplish what is desired, in my 
judgment, if we should strike out that section and disallow 
branch bankins. I think we oujht to have branch banking. 
These amendments will practically ¢cstroy all branch bank- 
ing and absolutely destroy it in States where branch bank- 
ing 1s not permitted to State banxs. While, so far as 
Florida is concerned, we would get no benefit whatever 
under that provision, I do not want to bose any stand I 
take here solcly on the intcrest of my own State. I am 
mercly mentioning that a: 9 fact which may apply to nue ¥ 
merous other States. I think it does; I think there are a 
cood many States under whose laws there is no provision 
enabling State banks to have branches, and in that case 
there would be no national-bank branches established. 

Mr. President, I should like, if I may, to reserve the re- 
mainder of my time for further discussion of the bill. 

Mr. COPELAND. Mr. President—— 

The PRESIDING OFFICER. The Senator from New 
York. 

Mr. COPELAND. Mr. President, I should like to make an 
inquiry of the Senator from Virginia. On page 36 of the 
oficial print of the bill, in line 6, I find a reference to “ gen- 
eral obligations of any State.” The bill provides that a na- 
tional bank shall not deal in investment securities, but states, 
in line 4: 

The limitations herein contained as to investment securitics 
shall not apply to obligations of the United States, or cencral 
obligations of any State or of any political subdivision thereof, or 
obligations issued under authority of the Federal farm loan act, 
as amended. 

May I ask the Senator why, in line 6, we find the adjec- 
tive “ general "? . 

Mr. GLASS. Mr. President, the “ cencral oblizations ” of 
a State are bonds issued for which the State itself is rce 
sponsible. If the Scnator will continue his reading of the 
bill, he will find that the obligations of subdivisions of 
States are also exempted. Any bond issued by a State for 
which the State is responsible is a general obligation of the 
State. That question was asked yesterday, and I thouzht 
eera eee answered by the Senator from Montana [Mr. 

aLsxt]. 

Mr. LONG. Mr. President, will the Senator yield to me? 

Mr. COPELAND. If the Senator will pardon me for a 
™moment—. 

The PRESIDING OFFICER. The Senator from New 
York has the floor. 

Mr. COPELAND. I am at a disadvantage in that I did 
not hear the answer yesterday, but I assume the lancuace 
to mean exactly as the Senator has indicated, that the 
phrase “ general obligations of any State” means any bond 
issue which the State may put out for its own purposes in 
contradistinction to the securities issued by any political 
subdivision of the State, as, for instance, a city. 

Mr. GLASS. The securities issued by a subdivision of a 
State are exempted. 

Mr. COPELAND. Exactly. I thought I was clear about 
it, but I wanted to be assured by the eminent Senator from 


Mr. LONG. Mr. President, will the Senator yield to me? 

The PRESIDING OFFICER. Does the Senator from New 
York yield to the Senator from Louisiana? 

Mr. COPELAND, -I yield. 

Mr. LONG. In the discussion yesterday, while I was 
Questioning the Senator from Virginia, the Senator from 
Montana (Mr. Watsn] expressed himself as being of the 
game opinion as the Senator from Virginia, but upon look- 
ing up the law he informed me to-day that he would movre— 
T thourht he had probably told the Senator from Virginia— 
to strike out the word “general.” That being the case. I 
think that will fit the situation, because all obligations are 
not gencral obligations. 

Mr. COUZENS. Mr, President, will the Senator from New 
York yield to me? 

York yield to the Seoeten Michigan! co 
trom ? 

Mr. COPELAND. I yield, 
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Mr. COUZENS, I was going to say that I think the lan- 
guage of the bill ts correct in creating a distinction between 
what are generally known as special-assezsment bonds and 
general obligations of a political subdivision of a State. For 
instance, if bonds were issucd to open a street and were lim- 
ited to taxation on the property owners upon that street, 
they would not be a general obligation. 

\ Mr. LONG. That is correct. 

Mr. COUZENS. And therefore they would not come under 
the provisions of the bill, but with the word “ general” in 
the measure it means, of course, that the community, as a 
whole, guarantees the bonds rather than a special assessment 
district doing so, 

Mr. LONG. Mr. President, if the Senator from New York 

yield further, that is just whcre we would have to join 


have nothing but private financing, and they 
mercy of private investment houses. 
Mr. COPELAND. Mr. President, what the 


Mr. COUZENS. They would not be unless the city guar- 
particular district. I can perhaps 
better illustrate it by giving an example. 


5 
i 
Be 
ELA 


States of New Jersey and New York are interested, 
ble in the banks? 
Mr. COUZENS. It would depend entirely upon 
B the State of New York and the State 


H 
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Mr. GLASS, I think the Senator from New York {s cor- 
Tect as to that. I may elaborate by saying that in no event 
will there be any difficulty in the flotation of State, city, 
and community securities in this country so long as it is 
profitable to encace in such flotation. The trouble with 
this country to-day is that it has been entirely too easy to 


‘the word “ general.” 
Mr. WALSH of Montana. I offered the amendment this 


bill, to my way of thinking. 
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lated to such an extent that the bonds have long since all 
been retired. 

Our State to-day. so far as its general oblications are con- 
cerned, is very decidedly “in the red"; but the special obli- 
gations of the State no Jonecr exist. They have actually 
been retired by the income from this fund. From the very 
time those bonds were issued they were regarded as excellent 
sccuritics and sold at a very nice figure. In other words, 
they were regarded in the bond market as a better and safer 
investment than the general obligations of the State. 

Why should not a bank be empowered to purchase securi- 
ties of that character, relying upon the judgment and discre- 
tion of the officers of the bank as to whcther the fund pro- 
vided for the satisfaction of these obligations is adequate or 
not? 

Mr. COUZENS. Mr. President, will the Senator from New 
York yield to enable me to ask a question? 

Mr. COPELAND. I yield. 

Mr. COUZENS, As I understand the Senator’s descrip- 
tion, this was not an obligation of the State or a political 
subdivision of the State. 

Mr. WALSH of Montana. Yes; Mr. President. 

Mr. COUZENS. What political subdivision was it? 

Mr. WALSH of Montana. It was an obligation of the 
State, but it was a special obligation of the State, payable 
only out of this fund. 

Mr. COUZENS. Lect me give the Senator an illustration 
which probably will show that these special bonds are not 
always, perhaps, as secure as the Senator's illustration indi- 
cates the particular bonds were. 

Assume, for instance, that the citizens petition for the 
opening of a street and the paving of a street, and they say, 
“We will pay for paving and opening the strect." The city 
says, “ All right; go ahead, but we will not obligate ourselves 
to pay for it. We will assign a certain district that will be 
assessed for paying for that particular improvement.” ‘That 
is a special-assessment bond but not an obligation of a 


Mr. WALSH of Montana. I can see no reason 
should not be. Those securities, as a rule. are 
high character. I realize that additions to cities are 
times platted and streets extended into localities where it 
unjustifiable, and that kind of thing, and these bonds are 
issued, and they are found to be undesirable, and are some- 
times repudiated; but I should say that the great bulk 
them are of the very highest class. 

I desire to say in that connection, if I may, that the ques- 

* tion came under consideration by the Supreme Court of 


district is a political subdivision of the State. We would 
exclude the special obligations of that district, but we would 
not exclude the general obligations. In the case to which I 
advert the court held that it was a general obligation of the 


be liable, and the entire district would be subject to taxa- 
tion; and they held. for that reason, that it was a general 
obligation of the district. 

Mr. COUZENS. Yes; but there is a difference between a 
district and a political subdivision, 

Mr. WALSH of Montana. Ob, not at all. 

Mr, COUZENS. Oh, yes; because the district does not 
vote separately, as is the case with an incorporated political 
subdivision. 

Mr. WALSH of Montana. But, if the Senator will pardon 
me, improvement districts, trrigation districts, drainage dis- 
tricts are all political subdivisions of the State. Only those 
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securities would be excluded that are taken care of by 
Special fund, in that no recourse can be had to the gene: 
fund of that particular district. 

Mr. COPELAND. Mr. President, I chould like to say th 
I think it would be very unfortunate if a bank were pr 
hibited from dealing in the bonds of a sewace district or 
paving district. Needless to say, we have to trust the bar 
to some degree: and I am quite confident that no ba 
would take on those securities unless it had scanned t 
valucs very carefully. 

To me, however, it scems a strance limitation. I do r 
see why we did not put the word “ general” before “ oblis 
tions,” in the fifth line, so as to read, “ the ceneral oblig 
tions of the United States.” There would be exactly t 
same reason for placing it there as here. I wish for mys 
that that word might be omitted, because I feel confide 
that it is going to lead to trouble. 

Mr. GLASS. I will say to the Senator that we did not 
that because all obligations of the United States are gene 
obligations. 

Mr. WALSH of Montana. Let me inquire of the Sena‘ 
whether the securities issued to take care of the Bouk 
Dam expenses are general obligations? 

Mr. GLASS. If the Government of the United States } 


devoted to their liquidation. 

Mr. President, if the Senator will permit me—— 

The VICE PRESIDENT. Does the Senator from N 
York yield to the Senator from Virginia? 

Mr. COPELAND. I yield. 

Mr. GLASS. I am not, of course, competent to disc’ 

with the Senator from Montana legal definitions or le 
considerations that may be applied. What the commit 


For example, I recall right now, in my own State, a lit 
town not far from my own home town which had a vote 
the people and decided upon a bond issue for waterwo: 
Purposes. It applied to investment houses in various mor 
centers to take these 6 per cent bonds. None of these | 
vestment houses would take them. The town applied 
the Reconstruction Finance Corporation to take the bor 
for this self-liquidating enterprise, and the Reconstruct: 
Finance Corporation would not take them. We did : 
think securities of that nature, for special purposes, out 
to crowd the portfolios of commercial banks: so that « 
whole purpose was to guard against investment securit 
in national banks, which are supposed to be strictly co 


Mr. LONG. Mr. President, I hope I am not disturb! 
the Senator—— 

The VICE PRESIDENT. Does the Senator from N 
York yield the floor? 

Mr. COPELAND. I yield the floor. 

The VICE PRESIDENT. Does the Senator from Lou! 
ana desire to ask a question? 

Mr. LONG. I wanted to ask a question in connect 


not understand, do I, that Senator from New York 
the Senator from Virginia is going to have any object 
to the amendment offered by the Senator from Monta 
to strike out the word “general”? I was busy discuss 
something else at the time. What was the final outco 
of that matter? 

Mr. COPELAND. Mr. President, in answer to what | 

would to 
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ment which I presume the Senator 
to offer, 
Mr. LONG. He has already offercd it, 
Mr. COPELAND. I was almost satisficd 
Senator from Virginia said, 


Bree TS 


Mr, COPELAND. I assumed that. 
Mr. GLASS. It has no relation to the pending amend. 
ment. 
The VICE PRESIDENT. The pending amendment is the 
‘amendment of the Scnator from Louisiana (Mr. Lon). 
Mr. LONG. I suggest the absence of a quorum. 
lf The VICE PRESIDENT. ‘The clerk will call the roll. 
The legislative clerk called the roll, and the following 
Senators answered to their names: 


BT& AR ES BRatts 


Keyes 
The VICE PRESID) 


InptaNarouts, Inn. January 19, 1933. 
ye, 


Rosson, 
marnttet States Senate: polts 
aa : " Resolved, 


‘W. A. Coutrnos, 
President Indiana Bankers’ Association, 
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To Offtcers and Directors 


Of Northwest Bancorporation and Afilt- 
ated Banks; 


by q 
and wo believe that some of these are lined up with Senator Lona 
in an effort to block . The 


‘We should like to have as many 


tel 
‘Wa 


I want to call attention, Mr. President, to the fact that 
the telegrams which have been coming are almost identical, 
word for word, with the first suggestion of the Northwes: 
Bancorporation, which is at the head of the branch banking 
group throughout the Northwest. The second suggestion is: 

2. “Tt is my 
territory are 1 


service 
obstructive tactics such as are being used by Lowo 


Porters are wholly unjustified, in view of np oreane; 
all kinds now in » much which 


Dring relief to the country at 
The third suggestion which they offer is: 


ia needed to 


territory f1 me pen age of Olss bill te bra: 
favor passage Providing for state-wide inch 
Lowe. m obstructing this asd cther impertct 
a important 
confidence and 


We should like very much to have copies of teiecrams sent to 
nection with support which we are trying to obtain for 
Le ‘We shall appreciate your cooperation at this time. 


PS SRPBRSS 
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tn cooperation with the strong banka in the various communities 7 Full 
throughout the Nation. to strengthen the present aituation and to Kendrick 


obviate a recurrence of the unsetuiement whi 

trogic extent @ few months aso. ‘To pass a law calling upon sev~ 
rai thousand benks to make a contribution which they can not 
fnzke wou!d involve a very grave dancer by stirring up « situation 
which is now under reasonabdie control. The amount involved is 
gmail. But the dancer is great. Dy unanimous vote the Feceral 
Reserve Doard has recommended that it be eliminated from the 
scction referred to, and we believe that the committce would be 
very wise to give most carcful attention to this recommendation. 

Mr. President, I hope that this advice from the American 
Bankers’ Association will be carefully considered by Senators 
when they vote. 

‘Mr. GLASS. Mr. President, of course, all banks want to 
be relieved of assessments, just as all taxpayers would like 
to be relicved of all taxes for the support of their Govern- 
ment. But this proposed liquidating corporation is an in- 
stitution—— 

Mr. KEAN. Mr. President, will the Senator yield? 

Mr. GLASS. I yield. 

Mr. KEAN, ‘When the board of governors of the Federal 
reserve banks are willing to assume this expense it does not 
seem to me that all the banks wish to be relieved from it. 

Mr. GLASS. Yes; all banks that pay their proportion, 
because the liquidating corporation is to take care of their 
depositors in the event of failure, and they ought to con- 
tribute to the capital stock. 

‘The VICE PRESIDENT. Is there a second to the demand 
for the yeas and nays? 

‘The yeas and nays were ordered, and the legislative clerk 

to call the rol. 

Mr. DAVIS (when his name was called). I have a gen- 
eral pair with the junior Senator from Kentucky Or. 
Locan}. Not knowing how he would vote, I transfer that 
pair to the junior Senator from Maryland (Mr. Gotps- 
sorover] and will vote. I vote “yea.” 

Mr. HEBERT (when his name was called). 

general pair with the Senator from West Virginia Or. 
Nezzr). Not knowing how he would vote, I withhold my 
vote. 
Mr. KING (when his name was called). I have a gen- 
eral pair with the junior Senator from California (Mr. 
Smonrauvcr}. Not knowing how he would vote, I withhold 
my vote. If permitted to vote, I should vote “nay.” 

‘Mr. ROBINSON of Indiana (when his name was called). 
x have a cencral pair with the junior Senator from Missis~ 
sippl (Mr. Stzpxexs). In his absence, not knowing how he 
would vote, I withhold my vote. 

Mr. SWANSON (when his name was called). 
ceneral pair with the senior Senator from Dinos (Mr. 
Gurr}. I transfer that pair to the Senator from Arizona 
(Mr. Aswonst], and will vote. I vote “nay.” 

Mr. FESS. I wish to announce the following general 


pairs: 

‘The Senator from Minnesota (Mr. Smzpsread] with the 
Senator from Maryland (Mr. Tromres}: 

‘The Senator from Minnesota (Mr. Scmatt] with the 
Senator from Arkansas (Mrs. Carawar]; 

The Senator from Iowa (Mr. Brooxmazt] with the Sena- 
tor from Missouri (Mr. Hawrs}: and 

‘The Senator from Nebraska (Mr. Noagts] with the Sena- 


present, he would vote “ nay.” 
‘The result was announced—yeas 25, nays, 43, 


So Mr. Kxan’s amendment was rejected. 

Mr. WALSH of Montana. I sent to the desk a few day 
ago an amendment to come in at page 36. I ask that it may 
be stated. 


poration. There may be 
Mr. LONG. I have one, Mr. 
desk, 
Mr. GLASS. Very well, I hope we may consider it 


Louisiana yield to me? 

Mr. LONG. I yield to the Senator from Rhode 

if I can do him any favor thereby. 

Mr. METCALP. I merely wish to offer another amen 
ment on the same subject we have becn considezing. 
Mr. LONG. Then I withdraw my amendment ter 

to allow the Senator from Rhode Island to offer his 
ment. 

‘Mr. METCALF. I do not think it will take any time. 
The VICE PRESIDENT. The Senator from Lo 
withdraws his amendment, and the Senator from 
Island is recognized. 

Mr. METCALF. I offer the amendment which I send 
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Mr. METCALP. I will withdraw the amendment with ! out the word “general” on line 6, and then ¢o add certain 


that understanding, and I thank the Senator. 

The VICE PRESIDENT. The Senator from Rhode Island 
witharaws his amendment. 

Mr. WALSH of Montana. Mr. President, the amendment 
tendered by me simply applies to the word “ general" in line 

* 6. pace 36. I understand the Senator from Virginia to say 
that there is no objection to it, but I desire to call his atten- 
tion in this connection, and that of the Senator from Mich- 
igan, who exhibited some interest in this matter, to this 
feature of the bill. 

> It was the purpose of the drafters of this bill, as I take it, 
to prohibit the national banks from dealing in securitics 
that could not be very readily convertible and that would be 
likely to be frozen in their hands, The bill provides that— 

The Umitations herein containcd as to investment securities 

shan not apply to * * * general obligations of any State or 
Of any political subdivision thereof, 

The Senator from Michigan (Mr. Couzens] conceived the 
idea that if the word “ general” were eliminated, then obli- 
gations of improvement districts would be available for 
purchase by the national bants. I call attention to the fact 
that whether the word “ceneral” is in the bill or is not in 
%he bill securities of that kind would be eligible for pur- 
chase. As I understand the matter, it is not the intention 
of the Senator from Virginia or any of those interested in 
the passage of the bill that such securities should be eligible 
for purchase. But observe, Mr. President, it provides that 
the-eligible securities shall includo— 
obligations of any State or of any political subdivision thereof, 


An improvement district is a political subdivision of a 
State, and ordinarily it has only one class of securities out- 
\Standing. which, of course, would be gencral obligations, so 
that they would become elisible under this provision. If 

ney were to be excluded, as I think they ought to be ex- 


tions of that character, in my judgment. 

‘The Supreme Court of the United States has held that an 

mprovement district is a political subdivision of the State, 
accordingly, if the languace is left as it is, the securities 

of such district would be eligible for purchase. 

Mr. GLASS. Mr, President, is the Senator under the im- 

pression that what we are trying to do here 1s to exclude 


Mr. WALSH of Montana. No; my understanding is that 
you desire to make those eligible. 

Mr. GLASS. Yes. 

[) Mr. WALSH of Montana. But the point I am makinz is 
oat under this lancuage you make the oblications of gen- 


> 

Mr, WALSH of Montana. I have done that at the sug- 
gestion of the Senator from Michicsan (Mz. Covz=xs]. 

Mr. COPELAND. I am very much in favor of the first 
amendment. We discussed it the other cay. I think that 
word certainly ought to come out. I am not so sure about 
the lancuace proposed in the second amendment. That 
would have no relation, I should assume, to any activity 
within a city. 

Mr. WALSH of Montana. Of course, many cities—in- 
deed. practically all citics—create improvement districts of 
one kind or another; and it was the contention, in the dis- 
cussion of the subject the other day, that those ought not 
to be made eligible for purchase. 


Mr. WALSH of Montana. ‘The obligations of the ¢rain- 
age district would not be eligible. .  - 

Mr. GLASS. Those obligations are eligible for purchase 
by the Federal reserve banks in open-market transactions, 
but they ought not to crowd up the portfolios of member 
Mr. COPELAND. Mr. President, I think we might well 
Sccept the first amendment offered by the Senator from 


Mr. GLASS. I feel at liberty to accept that, and have 
accepted it, 

Mr. WALSH of Montana. Let me ask, then, that that 
amendment be passed on. 

Mr. COUZENS. Mr. President, I should object to the 
elimination of the word “ general” unless the amendment 
roposed by the Senator from Montana were accepted or 

5 ther words, eliminating the word “ 


bonds which would be payable only out of 
Of that specific 
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been making allusion affect the possibility of what is 


of the political subdivisions, the ccneral obligations of every | as the Sanitary District of Chicaco ficating its bonds a 


Political subdivision become clisible; and an improvement 
district, under the dccisions of the Supreme Court of the 
United States, is a political subdivision. 

Mr. LONG. Mr. President, will the Senator yield? 

The VICE PRESIDENT. Does the Scnator from Michigan 
yield to the Senator from Louisiana? 

Mr. COUZENS. I do. 

Mr. LONG. What was the suggested amendment? 

Mr. WALSH of Montana. I suggested, in order to mect 
the views expressed by the Senator from Michigan, the incor- 
poration after the word “ thereof ™ of the following: 
not including, however, the obligations of im) 
and other districts of like character payable out of taxes im; 
upon the property within such districts presumably to be benefited 
Dy: the work for: the prosecution of, which euch. were 


Mr. LONG. That ts just what I am hoping the Senator 
will not ofer. That is exactly what we are trying to keep 
out of the bill. If the word “ceneral” is stricken out, I 
think that clears up the objection; but certainly the officers 
of these banks are to be presumed to have some reasonable 
intellect; and certainly if this is a public bond, whether it is 
of an improvement district or a drainace district or-a sewer- 
age district or what it ts, nincty-nine times out of one hun- 
dred they are paid. There are a few of them that are in 
default to-day, but that is not a bad thing. 

Mr. BARKLEY. Mr. President, will the Senator yield? 

Mr. LEWIS. Mr. President—— 

The VICE PRESIDENT. The Senator from Louisiana has 
‘the Moor. Does he yield, and to whom? 

Mr. LONG. I yield to the Senator from Kentucky. Then 
I will yield to the Senator from Illinois. 

Mr. BARKLEY. Are these the same drainage-district 
bonds that are covered in a bill which is now pending in 
both Houses of Congress, providing that the Government 
shall take them over? 

Mr. LONG. I do not know whether they are or not. 

Mr. BARKLEY. There ts a bill pending in the Senate and 
in the House, and I think it passed the Senate once, pro- 
viding that out of the Treasury of the United States these 
drainage-district bonds shall ke 


make eligible for rediscount or 
not been paid: the interest on them has not been paid: and 
that is one reason why the holders want the 
Treasury to step in and relieve them. 
Mr. COPELAND. Mr. President, @ parliamentary in- 


quiry. 

Mr. LONG. There are some of those bonds—— 

The VICE PRESIDENT. The Senator from Louisiana 
will suspend a moment. The Senator from New York rises 
to a parliamentary inquiry. 

Mr. COPELAND. I wish to know the situation. Was the 
first amendment of the Senator from Montana accepted by 
the Senatc? 

The VICE PRESIDENT. 
and is now being debated. 


It was not. It was proposed. 


out the word “ general,” and then to add the language stated 
by him. Do I correctly understand it? 
Mr. WALSH of Montana, No; I have submitted the two 


Mr. LONG. I promised to yield to the Senator from 
Minois (Mr. Lewzs). Then I will yield to the Senator from 


presenting its bonds as an institution: also the Board o 
Education of the city of Chicago as a municipal corpora. 
tion? Docs the Scnator’s provision prevent those two 
stitutions from having their bonds taken up by the b 
as security? 

Mr. WALSH of Montana. Neither of them. in my juds, 


Iam asking that that word be stricken out. The other pro 

which I have sugsested simply upon the initiativa 

the Senator from Michigan (Mr. Covzrens}. in my judz: 
make incligible the Sanitary District bonds. 


beskyedsd st {Pel 
ie Pete 


We have made no alteration in the existing statute] 
‘This is a proposed amendment to section 5136 of the R 
Statutes, putting some Umitations upon what national b 
could do; but we have not changed in any particular tha! 
language. It is in the text of existing law— ceneral obll. 
gations of any State or of any political subdivision thereof; 
So, being a layman and not a lawyer, I can not comprehe: 
just how it may be contended that what has been the law 


el 
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next preceding the maturity of said debentures he shall act aside 
In such fund frem said procceds suficient money to provide for 
yment of the principal maturing at the end of that yenr. 

conse OF excine LAXce UPON Gasoline or motor fucls and 
distributors therein as herein provided, shall be irre- 


The PRESIDING OFFICER. Does the Senator 
Louisiana yield? 

Mr. LONG. I yield to the Senator from Illinois. 

Mr. LEWIS. Mr. President, may I ask the Senator from 


the decision of the Supreme Court. 
h I have described. could those bonds be floated in this 


Mr. WALSH of Montana. Under the bill as it reads, in 
my judgment, they could be. 
Mr. LEWIS. Then I have no further comment with 
‘That is not affected by striking out the word 
“2 
Mr. WALSH of Montana. No. I have tried to explain 
that whether the word “ general” is in or is out, that situ- 


ation is not affected. 
Mr. LONG. I did not thoroughly understand that. 


Mr. GLASS, No: in the national banking act. 
In the national banking act. The fact is that 
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the interest paid. They understand all that when they buy 


Mr. LONG. Mr. President, I hope I can prevail upon the 
Senator not to offer that. 

Mr. COUZENS. Mr. President, I think that under the 
circumstances, with my knowledge of the situation, I shall 


amendment. 
The Lecistative Cirrx. On page 36, line 7, after the 
word “thereof.” the Senator from Michigan proposes to 


Mr. COUZENS, Mr. President, when the Senator from 
Montana offered his amendment to strike out the word 


2404 


Federal reserve banks should be encouraged in buying that 
sort of security. 

The amendment proposed, which was drafted by the Sen- 
ator from Montana, specifically provides that the only bonds 
to be exempted are the ones which are issued in a dis- 
trict where the benefits are presumably for that specific dis- 
trict, and therefore they are in no sense general obligations 
of the political subdivision which authorizes the issuance of 
the securities. For protection against floating that sort of 
securities—and there are millions and millions in default 
to-day for the very reasons I have pointed out—I think this 
provision ought to be put into the bill. 

Mr. COPELAND. Mr. President, the Sonator would not 
zee any objection to the sanitary-district bonds; that would 
be entirely different from a subdivision such as the Senator 
speaks of? 

Mr. COUZENS. Entirely. While on that point, I desire 
to ask the Senator from Illinois from what source does the 
sanitary district get its revenues to pay the sanitary-dis- 
trict bonds? 

Mr. LEWIS. Mr. President, it has a very large lighting 
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Mr. ROBINSON of Arkansas. Mr. President, will 
Senator from Michigan yield to me? 

Mr. COUZENS. I yicld. 

Mr. ROBINSON of Arkansas. The bill to which the S 
tor from Utah refers did pass the Senate. I myself 
it up and secured its passage during a former session, 

Mr. LONG. Mr. President, to what was the Senator 
Arkansas referring? 

Mr. ROBINSON of Arkansas. It is what is known as 
Glenn-Smith bill. k 

Mr. LONG. Taking up the drainage bonds? 

Mr. ROBINSON of Arkansas, Yes. 


plant, from which there is much rent, and also they have | imposed 


much material to sell as a result of excavating. So they 
are always able to get an income that equals their interest. 
Lately they have had difficulty because financial conditions 
and things which have transpired at Chicago have made it 
Ampossible to sell their bonds. 

Mr. COUZENS. Is there any assessment in the sanitary 
district on the real estate to pay the securities? 

Mr. LEWIS. There is no assessment that is levied upon 
the real estate. They rent. They have large real estate; 
but if these rentals are withdrawn, I am unaware of any 
assessments that are levied on the real estate to meet any 
indebtedness. 

Mr. COUZENS. What does the sanitary district cover; 
what area? 

Mr. LEWIS. All of Chicago and much of the county of 
Cook besides. . 

Mr. COUZENS. It seems to me, in view of that explana- 
tion of the Senator from Ilinois, this amendment would not 
include the kind of case he has reference to at all. The 
Sanitary-district bonds are not issued, presumably, as we 
have written into this amendment, for the specific benefit 
of the particular sanitary district. That is the reason why 
we have that placed in there. 

Mr. SMOOT. Mr. President, I want to call the Senator's 
attention to Order of Business No. 202. Senate bill 1856, 
introduced by the senior Senator from Tlinois (Mr. Grexw). 
Mr. COUZENS. I have it in my hand. 

Mr. SMOOT. If that bill became a law, would it cover 
the situation at the present time to which the Senator has 


to anyone called upon to interpret the proposed amendment, 
if we have the words “ improvement districts and other dis- 
tricts of like character.” Who will determine whether a! 
particular district involved is “of like character"? A sub-—7 


I should like to call the attention of ff] 
Michigan to a situation in his own State. 
be mayor of a little city in that ay 
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when he offers this amendment. Cer- 
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Mr. COUZENS. Those are the very bonds 


exclude, because they are the kind of bonds o! 
are millions in default, because, for instance, 
fibdvilons and putin parents as to which te 
the city would not accept the obligation. If the cif 


al 


ae ii i Ha 


AVAILABLE 


bound volume 


2406 
not able to see where the securities are impeded. Therefore, 


‘The Senator from Michigan (Mr. Couzgns] very frankly out- 
llnes some of the classes of securitics that he is undertaking 
to eliminate. They are securities that are being handled 
to-day, and plenty of them, drainage districts and so on. 
We have an alluvial country in the State of Louisiana. Some 


and we are paying for it out of the taxes being levied upon 
the improved area. I recall an airline highway; I 

Project for a bridce: and they are paid for out of 

nue derived from the taxes and from other revenues 
might be received there. Under the amendment those bonds 
are to be excluded. 


I do not see why it would not. 

Mr. COUZENS, Mr. President—— 

The PRESIDING OFFICER. Does the Senator 
Louisiana yield to the Senator from Michigan? 

Mr. LONG. I yield. 


way would have their own revenues and would 
pendent upon taxes for payment of their bonds, 
intend to include, and I do not think that 
includes, any project that would have its own 

Mr. LONG. If it has revenue, the Senator would be will- 
ing to accept it? 

Mr. COUZENS. Oh, yes. 

Mr. LONG. Then I move, if that is the intent of the Sen- 


Mr. President, before the Senator does 


provement bonds, regardless of their character, are now be- 
ing rediscounted by the Federal reserve banks as # method 
of financing the districts. Does the Senator really mean 
say that that is being done now? 
Mr. LONG. I mean they are taking some self-liquidating 


. . The Senator may be confusing the Ped- 
reserve banks with the Reconstruction Finance Cor- 
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Mr, LONG, Then I did not understand what the Senator 
meant by shaking his head, 

Mr. GLASS. Perhaps I was shaking it in the wrong 
direction, 

Mr. BARKLEY. The Senator from Virginia was shaking 
it at the Senator from Louisiana. I think the Senator 
misunderstood him. 

Mr. LONG. I was not ta’king, so he did not have to 
shake it at me. 

If the Senator from Michigan is willing that the amend- 
ment should not include improvement districts, if they have 
other revenue, then I move, if he will permit me, at the end 
of the exception, to insert the following words; : 

This exception. however, shall not include obligations of im- 
provement districts and other districts of like character where 
there is other revenue provided for the retirement of the bonds 
and interest thereon, 

Mr. LEWIS. May I be so bold as to suggest the words 
“other revenue derived.” 

Mr. LONG. Very well, “ other revenue derived.” 

Mr. COUZENS. I should like to ask the Senator, other 
than what? 

Mr. LONG. Other than taxes. 

Mr. COUZENS, There is no reference to taxes there. 

Mr. LONG. Yes; there is. The Senator docs not know 
what he has offered, I am afraid. 

Mr. GEORGE. Mr. President, if the Senator will yield to 
me, the language, by way of further definition, is also— 
payable out of taxes imposed upon the property within such 


May I suggest to the Senator from Louisiana that if he 
will include the word “ exclusively,” so as to read “ payable 
exclusively out of taxes,” then he will accomplish what he 
is undertaking to do. 

Mr. LONG. I think that would be a great improvement. 

Mr. GEORGE. Or the word “ solely” might be used, 0 as 
to read “ solely out of taxes.” 

Mr. LONG. I move to amend the amendment by inserting 
after the word “ payable” the word “ exclusively.” 

Mr. COUZENS. I am very glad to accept that, because I 
do not want to exclude any revenue-producing activities. 

Mr. LONG. Very well. 

‘The PRESIDING OFFICER. The Chair understands tho 
Senator from Michigan to accept the amendment. 
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The PRESIDING OFFICER. Does the Senator from Flor- 

ida yield to the Senator from Kentucky? 
Mr. TRAMMELL, I yield. 

Mr BARKLEY. 1 was wondering whether the Senator 
from Florida has not confused the rediscounting paper by 
the Federal reserve banks and the investment in paper by 
the member banks? 

Mr. TRAMMELL. No; I have not confused that. If there 
is put in an inhibition against the Federal reserve bank 
taking a certain class of sccuritics shat ah prope ara i 


Federal reserve banks; it relates to member banks alto- 


gether. 
Mr. TRAMMELL. This provides that certain classes of 


, Mr. BULKLEY. That is what it is; it is a matter of 
Investment. 
Mr, TRAMMELL. If it is a matter of investment, why is 


THE 
Beane 
ey: 


Mr. TRAMMELL. It impairs the value of all public securi- 
throughout the country. It will weaken and reduce the/ The PRESIDING OFFICER. The question is on 
Brice at which bonds may be sold in the future by different | amendment submitted by the Senator from Michigan, as 

nental subdivisions. Why should we discriminate 
The amendment as modified was rejected. 


Mr. METCALF. Mr. President, I send an amendment to 
the desk and ask that it may be read. 
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his authority under the Glass-Steagall Banking Act when 
he authorized national banks to underwrite and deal in 
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which are not secured by the general taxing power, where 
the Act expressly limits such underwriting and dealing to 
“general obligations’’? 
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BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This case arose from an effort by the Comptroller of the 
Currency to alter the strict provisions of the Glass-Steagall 
Act of 1933 by which Congress, as a matter of policy, forced 
the separation of investment banking and commercial bank- 
ing following the excesses of the 1920’s. Investment bankers 
were prohibited by the Act from engaging in commercial 
banking, #.e., the receipt of demand and time deposits. Com- 
mercial banks, which include national banks regulated by 
the Comptroller and State banks that are members of the 
Federal Reserve System and regulated by the Federal Re- 
serve Board, were prohibited by the same Act from engag- 
ing in the investment banking business, 1t.e., underwriting 


(1) 


2 


and dealing in securities. Insofar as here relevant, the only 
exception to this latter restriction is the authority of such 
banks to underwrite and deal in ‘‘general obligations of any 
State or of any political subdivision thereof.” 12 U.S.C. 
§ 24, Para. Seventh. 


Former Comptroller Saxon persisted, over appellees’ pro- 
test, in implementing a regulation issued by him in 1963, 
which, contrary to the accepted meaning of the term ‘‘general 
obligation’’ and long-standing practice of the banking agen- 
cies, authorized national banks to underwrite and deal in obli- 
gations of States and political subdivisions which were not 
secured by the general taxing power. Appellees, a number 
of investment bankers, believing that this course of conduct 
subjected them to unauthorized and illegal competition by 
national banks, sued the Comptroller seeking a declaration 
that securities of this type were not ‘‘general obligations”’ 
within the limited exception of the Glass-Steagall Act and 


asked that the Comptroller be enjoined from continuing to 
authorize national banks to underwrite and deal in such 
securities, contrary to law.” 


The case was heard on cross-motions for summary judg- 
ment; there are no facts in dispute. 


When the District Court was advised that the Federal Re- 
serve Board in carrying out its responsibilities under the 


1 The District Court found that appellees had standing to sue to chal- 
lenge the illegal competition created by the Comptroller’s regulation, under 
the well-established line of cases in which a State bank has been permitted 
to maintain suit to restrain the Comptroller from granting permission to a 
national bank to establish a branch that would compete with the complain- 
ing bank. Commercial State Bank of Roseville v. Gidney, 174 F. Supp. 
770 (D.D.C. 1959), aff’d per curiam, 108 U.S. App. D.C. 37, 278 F. 2d 871 
(1960) ; Whitney Nat’l Bank in Jefferson Parish v. Bank of New Orleans 
& Trust Co., 116 U.S. App. D.C. 285, 323 F. 2d 290 (1963), rev’d on other 
grounds, 379 U.S. 411 (1965) ; National Bank of Detroit v. Wayne Oakland 
Bank, 252 F. 2d 537 (6th Cir.), cert. denied, 358 U.S. 830 (1958) ; see also 
City of Chicago v. Atchison T. & S.F. Ry., 357 U.S. 77 (1958). This aspect 
of the Court’s ruling is not challenged on this appeal. 
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same Act had declared, by formal regulation, that the chal- 
lenged action of the Comptroller was unauthorized and con- 
trary to law, he invited the Board to appear as amicus curiae. 
Thereafter, the Department of Justice, representing the 
Comptroller, and the Federal Reserve Board, separately by 
its counsel, presented opposing views as to the meaning of 
the relevant statutory provisions. The Port of New York 
Authority intervened as a defendant and supported the 
Comptroller. The District Court, in ruling for appellees, 
accepted the position which the Federal Reserve Board 
urged and enjoined the Comptroller from carrying out the 
regulation under attack. At the request of the Comptroller, 
the injunction was stayed pending the final disposition of 
any appeal taken by him. 

After an appeal was noticed by the Comptroller, the con- 
flict between the position of the Comptroller and the Federal 
Reserve Board came before the Solicitor General, who re- 
viewed the papers and decided to drop the Comptroller’s 
appeal.? This was done and the injunction then automatic- 
ally went into effect, prohibiting the Comptroller from 
continuing to implement the offending regulation. 

As the situation now stands, the same construction of 
the statutory term ‘‘general obligations’’ is to be applied 
by both the Federal Reserve Board and the Comptroller, 
and national banks and State member banks are operating 
under the same ground rules. The controversy between the 
appellees and the Comptroller in the District Court has 
been resolved, and the chaotic conditions created by the 
promulgation of the Comptroller’s 1963 regulation have 
ended. 


2 By law, the Attorney General supervises the conduct of all litigation 
to which an officer or agency of the United States is a party. 28 U.S.C. § 516, 
80 Stat. 614 (1966). The Attorney General has delegated to the Solicitor 
General authority with respect to authorizing, or declining to authorize, all 
appeals. 28 C.F.R. § 0.20(b). 


4 


Appellant, which also noted an appeal, alone seeks to carry 
forward the controversy. The Port Authority is of course 
not subject to regulation by the Comptroller. The District 
Court found the interest of the Port Authority to be merely 
that of an interested bystander: 


“The relation of this intervenor to the controversy 
is... merely that of a potential issuer of bonds, desir- 
ing an opportunity to deal through commercial banks, 
as well as through investment bankers, apparently in 
order to increase competition among prospective under- 
writers and thereby possibly secure more desirable 
terms. Its interest in the present controversy is mani- 
festly indirect and remote.’’ J.A. 195. 


Apparently the Port Authority principally desires a dec- 
laration by this Court that obligations issued by it, although 
not supported by the general taxing power, are nonethe- 
less ‘‘general obligations”’ and accordingly may be under- 
written by national banks. The Port Authority cannot 
obtain any relief against appellees and the Comptroller has 
not joined in this appeal and is not before the Court. 

The Port Authority accordingly stands alone, if indeed 
it has any standing at all. The issue it presents on this 
appeal is somewhat academic, for the United States has 
acceded to a construction of the statute directly contrary to 
the view the Port Authority advances, no relief is being 
sought against appellees and no justiciable right of the 
Port Authority has been violated.* 


3No decision permitting the prosecution of an appeal in this unusual 
posture has been found. Alexander Sprunt & Son v. United States, 281 
U.S. 245 (1930) presents a closely analogous situation and strongly suggests 
a lack of standing. Cf. Edward Hines Trustees v. United States, 263 U.S. 
143 (1923). ' 


STATUTES AND REGULATIONS INVOLVED 


The National Bank Act, as amended by the Glass-Steagall 
Act, 12 U.S.C. § 24, Paragraph Seventh, provides in part 
that: 


‘The business of dealing in securities and stock by 
the association [#.¢., a national bank] shall be limited 
to purchasing and selling such securities and stock 
without recourse, solely upon the order, and for the 
account of, customers, and in no case for its own 
account, and the association shall not underwrite any 
issue of securities or stock. . ..”’ 


A subsequent provision of 12 U.S.C. § 24, Paragraph 
Seventh, provides a limited exception to the foregoing. 


‘‘The limitations and restrictions herein contained as 

to dealing in, underwriting and purchasing for its own 

account, investment securities shall not apply to 

obligations of the United States, or general obligations 

of any State or of any political subdivision thereof 
. .”’ (Emphasis supplied). 


The Federal Reserve Act, as amended by the Glass- 
Steagall Act, 12 U.S.C. § 335, makes the above limitations 
and restrictions applicable to national banks applicable as 
well as to State member banks of the Federal Reserve 
System: 


“‘State member banks shall be subject to the same 
limitations and conditions with respect to the purchas- 
ing, selling, underwriting, and holding of investment 
securities and stock as are applicable in the case of 
national banks under paragraph ‘Seventh’ of section 
24 of this title.” 
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The Comptroller’s Investment Securities Regulation, 12 
C.F-R. Part 1, held invalid by the District Court, provides 
that national banks may underwrite and deal in general 
obligations as defined in 12 C.F.R. § 1.3(e): 


“The phrase ‘general obligation of any State or of 
any political subdivision thereof’ means an obligation 
supported by the full faith and credit of the obligor. It 
includes an obligation payable from a special fund 
when the full faith and credit of a State or any political 
subdivision thereof is obligated for payments into the 
fund of amounts which will be sufficient to provide for 
all required payments in connection with the obligation. 
It implies an obligor possessing resources sufficient to 
justify faith and credit.’’ 12 C.F.R. § 1.3(e). 


The Federal Reserve Board regulation specifically re- 
jecting the regulation of the Comptroller redefining ‘‘gen- 
eral obligations’’ stated: 


“<['TJhe terms of the [Comptroller’s] regulation would 
authorize . . . banks to underwrite some securities of 
public corporations that are payable solely out of 
revenues derived from the operation of a tunnel, turn- 
pike, bridge, or the like, despite the fact that the applic- 
able statute does not exempt such securities from the 
general prohibition against underwriting by banks. 


“¢Since the Comptroller is not authorized by law to 
expand the category of exempt securities established 
and described in paragraph Seventh of R.S. 5136, the 
current regulation does not have the force and effect 
of law insofar as it attempts to do this.’? 12 CFR. 
§ 208.107 (b). 


The Board also reaffirmed its position by promulgating 
the following regulation: 
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“‘{T]Jhe Board understands that phrase [‘general 
obligations of any State or of any political subdivision 
thereof’] to include ‘only obligations that are supported 
by an unconditional promise to pay, directly or indi- 
rectly, an aggregate amount which (together with any 
other funds available for the purpose) will suffice to 
discharge, when due, all interest on and principal of 
such obligations, which promise (1) is made by a Gov- 
ernmental entity that possesses general powers of taxa- 
tion, including property taxation, and (2) pledges or 
otherwise commits the full faith and credit of said 
promisor; said term does not include obligations not 
so supported that are to be repaid only from specified 
sources such as the income from designated facilities 
or the proceeds of designated taxes.’”? 12 C.FR. 
§ 208.109(d). 


The judgment of the District Court adopts this regulation 


as the meaning of the term ‘general obligations.” 


SUMMARY OF ARGUMENT 


Congress declared in the Glass-Steagall Act of 1933 
the basic policy of separating commercial banking from 
investment banking. This decision was reached after a 
thorough review of conditions in the financial markets lead- 
ing up to the stock market crash and subsequent depression. 
Congress felt it was contrary to sound public policy to 
combine these two distinct kinds of business because the 
fiduciary duties of banks to their depositors, trust bene- 
ficiaries, correspondent banks and borrowers were shown 
to be in conflict with the investment banking function and the 
attendant risks and pressures in disposing of securities 
being underwritten. 

A limited exception was written into the prohibition 
against commercial bank underwriting and dealing, an 
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exception for obligations of the United States and ‘“‘gen- 
eral obligations’ of States and their political subdivisions. 
Only obligations secured by the general taxing power are 
‘<general obligations”’ and this was the extent of the excep- 
tion granted. The term ‘‘general obligation’’ was deliber- 
ately chosen by Congress to narrow the exception in the 
Glass-Steagall Act under which commercial banks were 
given a limited right to underwrite and deal in obligations 
of States and political subdivisions. Because these were 
obligations secured by the general taxing power, Congress 
felt that commercial banks could underwrite and deal in 
them without raising the grave policy questions presented 
by underwriting and dealing in other kinds of securities 
issues. 

When the Act was passed the term ‘‘general obligation”’ 
had a well-recognized meaning in financial circles. It identi- 
fied obligations supported by the general taxing power. 
This same definition is found in a regulation of the Federal 
Reserve Board first issued in 1915, in earlier court decisions 
and treatises. 

The identical phrase ‘‘general obligations of any State or 
political subdivision thereof’’ was contained in the McF'ad- 
den Act of 1927, an earlier bank regulatory statute. It is 
highly significant that in 1932, immediately prior to the 
passage of the Glass-Steagall Act, the Comptroller ruled 
that bonds of the Port of New York Authority were not 
general obligations under this provision of the McFadden 
Act because not supported by the taxing power. 

In addition to this consistent and definite indication of its 
established meaning, the debate in Congress specifically 
focused attention on the term and a deliberate decision was 
made not to strike ‘general’? as some suggested. Senator 
Glass and other leaders urged the desirability of banks 
underwriting only obligations having tax support and 
pointed to the precedent in the McFadden Act. 
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Consistent with this clear congressional intent the Comp- 
troller ruled, immediately after enactment of the Glass- 
Steagall Act, that in order for an obligation to qualify 
as a ‘‘general obligation’’ under the Act, the obligation 
must ultimately be secured by the general taxing power. 
The Comptroller held this same position consistently from 
1938 to 1963 and only by an acknowledged mistake took a 
contrary position in the 1934-1938 period. The position of 
the Federal Reserve Board has not changed since 1915. 
Indeed, when the Comptroller in 1963 reversed the position 
prior Comptrollers had taken for the preceding twenty-five 
years, the Federal Reserve Board by formal regulation 
labeled his conduct unlawful. 

It is particularly significant that since 1955 Congress has 
been repeatedly requested to amend the Glass-Steagall Act 
to eliminate the ‘‘general obligation”’ limitation and after 
full hearings has refused although made fully aware of the 
very arguments which appellant continues to urge here. 
Indeed, further hearings on the same question are scheduled 
this summer before the Senate Banking and Currency 
Committee. 

These factual recitals alone are fully sufficient to support 
the judgment of the District Court. They have legal sig- 
nificance as well. Courts have repeatedly given particular 
weight to the established construction of identical language 
taken from a prior statute, to the initial interpretation given 
by administrative agencies following enactment, as well as 
to a long-standing interpretation repeatedly brought to the 
attention of Congress. 

On the facts and the law appellant is defeated. Congress 
has settled the question of policy appellant urges on the 
Court, and it is to Congress that appellant must go if it 
wishes that policy reversed. The District Court’s judg- 
ment should be sustained. 
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ARGUMENT 
I. The Background of the Glass-Steagall Act. 


The Glass-Steagall Act provides through a series of inter- 
related provisions, both civil and criminal, that, with very 
limited exceptions, commercial banks may not engage, di- 
rectly or indirectly, in the functions of investment banking— 
underwriting and dealing in securities.* This separation of 
commercial banking from investment banking ranks with 
the creation of the Federal Reserve System as one of the 
two most significant banking reforms of the century. The 
Comptroller sought, by his 1963 regulation, to expand in a 
major way one of the limited exceptions to the congressional 
ban on commercial bank underwriting so as to lessen 
significantly the degree of separation that Congress had 
specified. 

Historically, commercial banks had not participated in 
underwriting activities. But in the 1920’s, both directly 
and indirectly through securities affiliates, commercial banks 
rapidly gained a significant share of underwriting business, 
at the expense of investment bankers. The sudden and 
growing prominence of commercial banks in securities 
underwriting, and the reasons for it, did not become fully 
apparent until after the onset of the Depression, when the 


4 Section 5(c) of the Glass-Steagall Act, 12 U.S.C. § 335, and the relevant 
language of § 16, 12 U.S.C. § 24, are set out above at pp. 6-7. Section 
921 of the Act, 12 U.S.C. § 378, contains a criminal provision applicable to 
any person receiving deposits subject to check—the primary business of 
commercial banks—prohibiting such person from at the same time under- 
writing and dealing in securities. Member banks of the Federal Reserve 
System—which include both national and State banks—may not, under the 
provisions of § 20 of the Act, 12 U.S.C. § 377, be affiliated with any organi- 
zation engaged principally in underwriting securities. Section 32 of the 
Act. 12 U.S.C. § 78, provides that no person who is an officer or director 
of a member bank of the Federal’ Reserve System may be an officer or 
director of a firm engaged primarily in securities dealing, except as the 
Federal Reserve Board may make specific provision therefor. 
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widespread failures of banks prompted the Senate to order 
an investigation into banking practices. A special sub- 
committee of the Senate Banking and Currency Committee, 
under the Chairmanship of Senator Glass, was formed. 

The Subcommittee gave particular attention to the ques- 
tion of commercial banks engaging in underwriting. The 
underwriting of any security involves a significant ele- 
ment of risk because the underwriter may not be able to 
sell the security at the expected price. Market conditions 
may change rapidly, or the underwriter may simply have 
misjudged the market. Often, substantial losses are in- 
curred. 


Because of its traditional banking functions a commercial 
bank is in a position to minimize that risk in ways not open 
to an investment banker. A commercial bank can reduce 
its risk by itself acting as investor, investing funds that it 
controls, or by recommending investments to those in such 


a relationship with the bank that its recommendation car- 
ries significant weight. 

The Glass subcommittee found, however, that this reduc- 
tion of underwriting risk by a commercial bank presented 
a conflict with the bank’s duties as a depository, investor, 
correspondent, trustee and lender. 

For example, a bank acting as a trustee could not, consist- 
ent with its fiduciary duties, purchase for its trust accounts 
securities it is underwriting. Nevertheless, the temptations 
arising from combining the functions of commercial banking 


5 Hearings Pursuant to S. Res. 71 Before a Subcommittee of the Senate 
Committee on Banking and Currency, 71st Cong., 3d Sess. (1931) (herein- 
after referred to as “1931 Hearings”). Senator Glass, although a member 
of the minority party at that time, was accorded the unusual distinction of 
serving as Chairman of the Subcommittee. Not only had Senator Glass, 
while serving in the House, been instrumental in the passage of the Federal 
Reserve Act of 1913, but he had also served as Secretary of the Treasury 
under President Wilson, and was generally considered the leading legislator 
on banking matters. - 
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and investment banking are so great that self-dealing by 
banks acting as trustees had occurred. 1931 Hearings 40, 
1064. The same type of conflict of interest was presented 
when a bank invested the funds of its depositors in securi- 
ties it was selling or when it recommended investments in 
such securities to its small correspondent banks. 1931 Hear- 
ings 502, 1058, 1062-64. 

The Glass subcommittee’s studies made it plain that the 
separation of commercial banking from investment banking 
was necessary in the public interest because of these grave 
abuses and conflicts of interest.© The studies laid the basis 
for the Glass-Steagall Act of 1933. 

After the conclusion of the subcommittee hearings, Sena- 
tor Glass introduced a bill that prohibited banks from under- 
writing securities, except United States obligations and 
general obligations of States and political subdivisions 
thereof. Further extensive hearings were then held before 
the full Senate Banking Committee.’ 

Senator Glass summed up the findings of his Subcommit- 
tee and the full Committee during subsequent debate when 
he said: 


“If there was anything above everything else estab- 
lished by the extended and searching investigation 
ordered by the Senate and conducted by the subcommit- 
tee of the Banking and Currency Committee and by the 
Committee itself—if there was anything more com- 
pletely established than another—it was that these 
bank affiliates had been the greatest contributors to 
the depression, to the frightful crash and the ensuing 
paralysis of the banking business of the country in 


6 The conflicts of interest which occur when a commercial bank under- 
writes securities continue to be significant and relevant today. See dis- 
cussion below, pp. 29-31. 

7 Hearings on S. 4115 Before the Senate Committee on Banking and 
Currency, 72d Cong., 1st Sess. (1932). 
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every hamlet, town and community.”’ 76 Cong. Rec. 
1940 (1933). 


‘‘There can be no question .. . that it is not a safe 
business for a commercial bank to be engaged in invest- 
ment banking. They ought to be entirely separate.’’ 
75 Cong. Rec. 9915 (1932). 


There was widespread public demand for reform. 
Franklin D. Roosevelt, then the Democratic candidate for 
President, made banking reform part of his New Deal pro- 
gram. During his campaign, he stated: 


“Investment banking is a legitimate business. Com- 
mercial banking is another wholly separate and distinct 
legitimate business. Their consolidation and mingling 
is contrary to sound public policy. I propose their 
separation.’’ 76 Cong. Rec. 1940 (1933). 


When the Glass-Steagall Act was enacted, after running 
the legislative course described below, it effected the separa- 
tion sought by Senator Glass and President Roosevelt with 
as little compromise of the principle of separation as was 
possible in the practical circumstances of the time. It 
broadly prohibited commercial bank underwriting but made 
a limited exception for obligations of the United States and 
certain of its instrumentalities, and ‘‘general obligations of 
any State or of any political subdivision thereof.’? The 
particular exception adopted, for commercial bank under- 
writing of United States obligations and general obligations 
of States and political subdivisions, was attributable to a 
natural desire to assure that public bodies not suffer from 
any inability of investment bankers to resume their ac- 
tivities and to the belief that bonds secured by the general 
taxing power generally speaking contained fewer of the 
elements of risk that made commercial bank underwriting 
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more undesirable than any others. See, ¢.g., 1931 Hearings 
540; Hearings on S. 4115 Before the Senate Committee on 
Banking and Currency, 72d Cong., Ist Sess. 501 (1932) ; 75 
Cong. Ree. 10007 (1932) (remarks of Senator Kean). 


IL The District Court Correctly Decided the Case in the 
Light of Accepted Standards of Statutory Inter- 
pretation. 


In the Glass-Steagall Act, Congress used phraseology 
with a well-established meaning to carve out the limited 
exception for bank underwriting. The term ‘“‘general ob- 
ligations’’ had and still has an established meaning—obli- 
gations secured by the general taxing power—in financial 
and legal parlance. Moreover, the phrase had been used in 
that sense by the Federal Reserve Board, and by the Comp- 
troller just a year before the passage of the Glass-Steagall 
Act in interpreting a Federal banking statute containing 
exactly the same words. 


A. The District Court Ruling Is Consistent With the Long-Established 
Trade Meaning of “General Obligation”. 


It is uncontroverted that the trade understanding of the 
term ‘‘general obligations” prior to passage of the Glass- 
Steagall Act (and thereafter) is a bond secured by the gen- 
eral taxing power. The appellees’ affidavit to this effect 
(J.A. 35-36) was unchallenged. The affidavit contains 
specific examples of such usage. Thus a financial text pub- 
lished in 1926 states: 


‘The general obligation bond is payable from a direct 
ad valorem tax against all of the taxable property in 
the subdivision. .. . The taxing power and the full 
faith and credit of the entire community are behind the 
general obligation bond and are the security for its 
payment.”’ J.A. 35. 
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The Federal Reserve Board also emphasized the established 
trade usage of the term in its statement to the District 
Court: 


“*... the term ‘general obligations’ has for decades had 
the general meaning in financial circles of an obliga- 
tion which pledges the full faith and credit of a State 
or of a political subdivision of the State with general 
taxing powers.’’ J.A. 153. 


B. The District Court Ruling Is Consistent With State Decisional 
Law. 


The meaning of the term ‘‘general obligations’’ had also 
received court recognition. A leading decision on the mean- 
ing of ‘‘general obligations,’’ showing that such obligations 
must be secured by the general power of taxation, is City of 
Eugene v. Willamette Valley Co., 52 Ore. 490, 97 Pac. 817, 
821 (1908) : 


““[S]ection 108 of the charter as amended, in referring 
to the water bonds authorized to be issued, contains the 
following clause : ‘In addition to being a general obliga- 
tion of said city, they shall be a first and exclusive lien 
on all lands, rights of way, easements, water rights, 
pipe lines, structures and appliances of every kind 
composing the water system so to be secured with 
money derived from the sale of said water bonds.’ The 
word ‘general’ is used in the clause quoted to distin- 
guish it from ‘special,’ and, when so applied to qualify 
the word ‘obligation,’ the phrase employed means a 
municipal debt, for the payment of which provision 
must be made by devoting funds raised by taxation, 
thereby appropriating in discharge thereof a pro rata 
share of the burden upon all property in a specified 
district that is subject thereto.’’ 
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C. The District Court Ruling Is Consistent With Federal Reserve 
Board Regulations in Effect Since 1915. 


The Federal Reserve Board as early as 1915 defined 
‘general obligations’’ as: 


“¢| |. payable, either directly or ultimately, without 
limitation to a special fund from the proceeds of taxes 
levied upon all the taxable real and personal property 
within [the subdivision’s] territorial limits.’’ 1915 
Fed. Res. Bull. p. 41. 


The definition has remained in force ever since. Thus, in 
1933, a Board regulation clearly defining ‘‘general obliga- 
tions’’ consistent with its established meaning in the finan- 
cial world had been outstanding for some eighteen years. 


D. The District Court Ruling Is Consistent With the Comptroller's 
Ruling Under Prior Banking Law. 

The phrase ‘‘general obligations’? was first used by 
Congress in the McFadden Act of 1927, 44 Stat. (Pt. 2) 
1226, which amended the National Bank Act, Rev. Stat. 
§ 5136, Para. Seventh. The statute restricted the amount 
which a national bank might invest in the securities of any 
one issuer, but there was an exception to this restriction: 
banks might invest an unlimited amount in obligations of 
the United States and ‘‘general obligations of any State or 
of any political subdivision thereof.’’ This is the identical 
language later used in the Glass-Steagall Act to state the 
exception from the bank underwriting prohibition, and it 
was used for precisely the same reason—Congress believed 
that bonds secured by the general taxing power are in 
general less risky than bonds not so secured. Under this 
provision of the McFadden Act, the Comptroller of the 
Currency ruled in 1932—just prior to passage of the Glass- 
Steagall Act—that bonds of the Port of New York Author- 
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tty are not ‘‘general obligations’? since the Authority’s 
“income is derived from revenues and tolls . . . and not 
from either general or special taxation.’’ J.A. 50-51. Been- 
actment of the identical statutory language in the Glass- 
Steagall Act of 1933 ratified the Comptroller’s construction 
of that term. NZRB v. Gullett Gin Co., 340 U.S. 361, 365-66 
(1951) ; Morgan v. Commissioner, 309 U.S. 78, 81 (1940). 


E. The District Court Ruling Is Consistent With the Meaning 
Intended by the Congress. 


Congress did not legislate in a vacuum when it chose the 
term ‘‘general obligations’’ in phrasing the limited excep- 
tion contained in the Glass-Steagall Act. It deliberately 
chose to use that term precisely because of its well-estab- 
lished meaning.® 

Senator Walsh of Montana objected to the limitation on 
“general obligations.’’? He argued that some obligations 
of State and local governments, although not secured by 
the general power of taxation, were just as sound bonds as 


8 Congress knew how to use broad, less precise language when it chose 
to do so. In the same section of the Glass-Steagall Act containing the bank 
underwriting prohibition, Congress also dealt with bank investments and 
provided that banks might invest their depositors’ funds in “investment 
securities,” and left it up to the Comptroller to determine the content of 
that broad term: 


“As used in this section the term ‘investment securities’ shall mean 
marketable obligations evidencing indebtedness of any person, co- 
partnership, association, or corporation in the form of bonds, notes, 
and/or debentures commonly known as investment securities under 
such further definition of the term ‘investment securities’ as may by 
regulation be prescribed by the Comptroller of the Currency.” 48 Stat. 
184, 12 U.S.C. § 24, Paragraph Seventh. 


Pursuant to this statutory authority, the Comptroller has issued regulations 
from time to time defining “investment securities.” Investment quality has 
always figured prominently in these regulations. But the standard imposed 
by Congress for bank underwriting was more stringent: the bonds must be 
secured by the taxing power, and neither the Comptroller nor the Federal 
Reserve Board was given discretion to vary this standard on a case-by-case 
basis. 
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those so secured. 76 Cong. Rec. 2091 (1933). Senator 
Glass vigorously protested this move. He pointed out that 
the term ‘‘general obligations’’ was already in existing law 
(the MeFadden Act), and that the Banking Committee’s 
drafting expert® had ‘‘very strongly advised’’ the use of the 
term. 76 Cong. Rec. 2092, 2402 (1933). 

In the ensuing debate, at least three Senators specifically 
referred to the well-established meaning of ‘‘general obliga- 
tions’? as denoting a bond secured by the general taxing 
power. 


1. Senator Glass, the sponsor of the bill, was asked why 
the bill did not refer to ‘‘general obligations’? of the 
United States, just as it referred to ‘‘general obligations’’ 
of States and political subdivisions. In reply, he stated 
that ‘‘all obligations of the United States are general 
obligations * * * in the sense that the money of all the 
taxpayers will be devoted to their liquidation.’’ 76 Cong. 


Ree. 2092 (1933). 

2. Mr. Walsh, who objected to the limitation on ‘‘general 
obligations,’ described the holding of the Supreme Court 
of Oregon with respect to the meaning of ‘‘general obli- 
gations’’ as follows: 


“‘Mr. WatsH: It was the ease of bonds issued by an 
improvement district. ... [T]he court held that it was 
a general obligation of the district, because after the 
special fund set apart for the payment of the bonds 
was exhausted the district itself would be liable, and 
the entire district would be subject to taxation; and 
they held, for that reason, that it was a general obliga- 
tion of the district.’’ 76 Cong. Rec. 2092 (1933). 


9 The committee’s expert was H. P. Willis, a former Secretary of the 
Federal Reserve Board. 75 Cong. Rec. 9999 (1932). 
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It is likely that Senator Walsh was referring to City of 
Eugene v. Willamette Valley Co., quoted above p. 15. 


3. Senator Couzens also expressed the matter clearly: 


“Mr, Couzens: [T]he street railways of Detroit had 
two options as to how to finance themselves. One was 
by issuing bonds secured by the property itself without 
the obligation of the taxpayers of the city of Detroit 
behind them; or they had the opportunity of issuing 
securities backed by the guaranty of the city. Under the 
reading of the bill, the street-railway bonds themselves 
would not be eligible [for bank underwriting, i.e., would 
not be general obligations] unless the city guaranteed 
them. ... 


“Mr. CopeLanp: Perhaps the Chicago drainage area 
would be an example [of a bond which banks might not 
underwrite]. 


“Mr. Couzens: It would be an example, unless its bonds 
were guaranteed by all the taxpayers.’’ 76 Cong. Ree. 
2091 (1933) (Emphasis supplied). 


The appellant’s suggestion that the well-established mean- 
ing of the term ‘‘general obligations’’ was not referred to 
in debate, and that Congress was focusing on the dictionary 
definition of the word ‘‘general’’ standing alone (Appel- 
lant’s Brief, pp. 18-19) is thus totally without foundation. 

The appellant has wrenched one statement in debate out 
of context and pitched its case on it. The statement not 
only does not support its position but in fact shows the 
opposite: that Port of New York Authority obligations are 
not general obligations because they are not secured by the 
taxing power. The statement was made by Senator Couzens 
immediately after his statement quoted above, in which he 
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contrasted street-railway bonds secured by ‘‘property”’ 
with bonds guaranteed by the ‘“‘taxpayers of the City of 
Detroit’’; only the latter, he made clear, would be ““general 
obligations.’’ He then drew another contrast: 


“In other words, a district could be created, for in- 
stance, such as the Port Authority of New York, which 
for its securities pledges all the property within the 
district or has its obligations guaranteed by the State. 
They would be a general obligation under the inter- 
pretation of the bill.’? 76 Cong. Rec. 2091 (1933) (Em- 
phasis supplied). 


As noted above, Senator Couzens had just contrasted 
street-railway bonds secured by ‘‘property,’’ which would 
not be general obligations, with bonds ‘‘guaranteed’? by the 
City of Detroit, which would be general obligations. Here 
he contrasted Port Authority bonds secured by “‘property”’ 
with Port Authority bonds ‘‘guaranteed by the State.’? In 
the context of the colloquy it is clear that Port Authority 
obligations pledging the Authority’s ‘“‘property’’ could not 
be general obligations because they are not secured by 
taxes: The antecedent of ‘‘They’’ in the last sentence of the 
above-quoted statement is plainly ‘‘obligations guaranteed 
by the State’’ because only such obligations could be, as 
Senator Couzens had just put it, ‘‘guaranteed by all the 
taxpayers.’’ Nor was Senator Couzens’ statement merely 
offhand, for Senator Copeland immediately asked again 
about Port Authority securities and in answering, Senator 
Couzens made clear once again, in a colloquy omitted by 
appellant, that unless New York and New Jersey guaranteed 
Port of New York Authority obligations, they could not be 
‘‘general obligations.”’ 


““Mr. Copetanp: Would there be any doubt in the mind 
of the Senator about the securities of the Port Author- 
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ity of New York, which is an interstate organization, in 
which both the States of New Jersey and New York are 
interested, being usable in the banks? 


‘Mr. Couzens: It would depend entirely upon the 
terms. If the State of New York and the State of New 
Jersey combined to guarantee the securities issued, 
they would be general obligations under the terms of 
the bill.’”’ 76 Cong. Rec. 2091 (1933) (Emphasis sup- 
plied). 


But the obligations of the Port Authority at issue here are 
not guaranteed by either New York or New Jersey and never 
have been. 

Once this matter is disposed of, the appellant’s argument 
on legislative history collapses of its own weight. 

Much of the confusion in the debates which appellant 
portrays at great length resulted from the fact that the 
Walsh amendment was, for a limited period, accepted by 
voice vote. Statements made during that period were quite 
confused and inconclusive, because not all Senators were 
aware of the acceptance of the Walsh amendment. See 76 
Cong. Rec. 2407 (1933). But Congress subsequently over- 
turned the amendment, so that the final Act refers to ‘‘gen- 
eral obligations’’, a term with an established meaning which, 
it is clear, was fully understood by the Senate. 


F. The District Court Ruling Is Consistent With the Contempora- 
neous and Long-Standing Administrative Construction of the 
Act by the Banking Agencies. 


The ‘‘general obligations’ language of the Glass-Steagall 
Act was first adopted in 1927 by the McFadden Act and then 
readopted in 1933. As noted above, the Comptroller ruled 
in 1932 that Port Authority bonds did not qualify as ‘‘gen- 
eral obligations’’ because they are not secured by the general 
taxing power. 
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The first ruling made by the Comptroller after the passage 
of the Glass-Steagall Act was to exactly the same effect. 
The relevant paragraphs of the ruling read as follows: 


“You particularly request an interpretation of Sec- 
tion 16 of the Banking Act of 1933 [#e., the Glass- 
Steagall Act] with respect to dealing in, underwriting, 
and purchasing of securities, and the exception therein 
that the limitations and restrictions in question shall 
not apply to general obligations of any State or of any 
political subdivision thereof. You desire to have our 
interpretation of the expression ‘general obligations’ 
as used in this statute. 

“It is the practice of this office to consider the term, 
‘general obligations’, as used in the various provisions 
of the National Bank Act as referring to obligations 
which are payable either directly or ultimately, without 
limitation to a special fund, from the proceeds of taxes 
authorized to be levied upon all the taxable real and 
personal property within the limits of the governmen- 
tal entity issuing such obligation.’’ J.A. 149. 


This ruling is unequivocal as to the practice of the Comp- 
troller in interpreting the Glass-Steagall Act: ‘‘general 
obligations’? are obligations secured by the general tax- 
ing power. 

Here is the first construction of the Glass-Steagall Act by 
the Comptroller, which must be considered determinative. 
Power Reactor Development Co. v. International Union, 367 
U.S. 396, 408 (1961) ; FHA v. The Darlington, Inc., 358 US. 
84, 90 (1958); Norwegian Nitrogen Prods. Co. v. United 
States, 288 U.S. 294, 315 (1933). It is wholly in accord with 
the Comptroller’s 1932 ruling under the McFadden Act. It 
is wholly in accord with the Federal Reserve Board’s prior 
rulings. It is wholly in accord with the trade understand- 
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ing. It is wholly in accord with the legislative history. The 
appellant simply cannot explain it away. 

Nor is appellant aided by the subsequent 1934 Port 
Authority and 1937 Triborough Bridge Authority rulings. 
In these two rulings, the Comptroller held bonds not secured 
by the general taxing power to be eligible for bank under- 
writing. But, as appellant acknowledges, these rulings 
were reversed in 1938. The simple explanation is of course 
that the two rulings were subjected to review; review 
showed they were clearly erroneous; and the Comptroller 
accordingly ordered them promptly withdrawn.” But the 
appellant has constructed an elaborate hypothesis without 
a scintilla of factual support to explain the 1938 reversal, 
the gist of which is that the Comptroller was directed by the 
Treasury Department to reverse these two rulings solely to 
support litigation of the Commissioner of Internal Revenue 
attacking tax exemption of interest received by holders of 
municipal bonds. 

To suggest, as the appellant does, that the Comptroller, 
an independent agency within the Treasury Department, 
reversed the two inconsistent rulings to assist in income 
tax litigation is an astonishing attack on the Comptroller’s 
integrity.” It is clear that the only reason the Comptroller 


10 Thus the Comptroller informed the Chase National Bank as early as 
March 1, 1938, that “you . . . were advised . . . that this office had con- 
cluded that the position it had taken in its ruling in the case of bonds 
issued by Triborough Bridge Authority was in error . . .” J.A. 68. Some 
banks, however, persisted in underwriting Port Authority bonds for a 
limited period, until they were told point-blank to stop. See J.A. 138-139; 
161-192. 


11 The fact of the matter is that the litigation referred to by the appellant 
(Commissioner v. Shamberg’s Estate, 144 F.2d 998 (2d Cir. 1944), cert. 
denied, 323 U.S. 792 (1945)) did not turn on whether the Port Authority’s 
bonds were “general obligations”, since that phrase was not in the statute 
before the court. The issue in the case was whether interest on Port 
Authority bonds was exempt from federal income taxation under a pro- 
vision of the Internal Revenue Code exempting interest received on “obli- 
gations of a State, Territory, or any political subdivision thereof.” Nor 
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could have had for reversing these two rulings was that 
the plain evidence before him—the well-established mean- 
ing of the term ‘“‘general obligations”’ prior to the Glass- 
Steagall Act, the debates on that Act, and the contemporan- 
eous construction of the term—compelled him to do so. 

Since the Comptroller’s 1934 ruling that Port of New 
York Authority bonds were eligible for bank underwriting 
was clearly erroneous and recognized as such within a short 
period of time, it is entitled to no weight at all in the con- 
struction of the statute. Neuberger v. Commissioner, 311 
U.S. 83, 89 (1940) ; Circle Discount Corp. v. United States, 
211 F. Supp. 743, 746 (D.D.C. 1962). It had been given no 
weight by Comptrollers of the Currency until it was resur- 
rected by Comptroller Saxon as about the only support that 
could be found for his 1963 venture into lawmaking. 

From 1938 until the promulgation of the 1963 regulation, 
the Comptroller consistently held that a general obligation 
is an obligation secured by the general taxing power. Rul- 
ings of the Comptroller made during this period are quite 
explicit on this point as the following examples show: 


‘general obligations of the borough, that is, with the 
full taxing power of the borough behind the obligation.”’ 
J.A. 98. 


‘“‘general obligations supported by the full taxing 
power of the issuer.’’ J.A. 100. 


‘<Tn order to qualify as ‘general obligations’ of a politi- 
cal subdivision, securities must be backed by its full 
taxing power.’’ J.A. 122. 


—— 
did the case, as suggested by appellant, turn on whether the Port Authority 
possessed the general power of taxation. Rather, the court attempted to 
determine whether the Port Authority was engaged in “customary govern- 
mental activity.” 144 F.2d at 1004. What all this has to do with whether 
the Port Authority’s bonds are “general obligations” under the Glass- 
Steagall Act’s limited exception to a broad prohibition of bank under- 
writing is not clear. 
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The appellant is wholly at a loss to avoid these con- 
sistent rulings over a quarter of acentury. The best it can 
do is say that sometimes the Comptroller has said that the 
political subdivision issuing general obligations must have 
the taxing power—a fact which is self-evident, since general 
obligations must be issued or guaranteed by an entity pos- 
sessing general powers of taxation. 

The Federal Reserve Board has consistently taken the 
position that a ‘‘general obligation’”’ is an obligation secured 
by the general power of taxation. Shortly after Comptroller 
Saxon’s 1963 regulation was promulgated, the Chairman 
of the Federal Reserve Board testified before the House 
Committee on Banking and Currency as follows: 


“(T]he Comptroller of the Currency has recently an- 
nounced a new interpretation of the law. He has re- 
defined the term ‘general obligation’ to include an 
obligation that is backed by the full faith and credit of 
the obligor, even though the obligor is a special author- 
ity without taxing power. .. . 

‘<The Board of Governors believes this interpretation 
to be unwarranted by the statute. In applying the law 
to State member banks, we feel obliged to construe 
general obligations in its traditional sense.’’ Hearings 
on H.R. 5845 et al. Before the House Committee on 
Banking and Currency, 88th Cong., 1st Sess. 92 (1963) 
(hereinafter referred to as “‘1963 Hearings’’). 


The Board then issued a formal regulation, quoted above, 
p. 7, reaffirming its consistent and long-standing inter- 
pretation of the statutory term ‘‘general obligations.’’ That 
interpretation was adopted in the judgment of the District 
Court. 

During the period 1938-63 in which both the Comptroller 
and the Board of Governors consistently held that ‘‘general 
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obligations’? are bonds secured by the general power of 
taxation, Congress had the underwriting restrictions of 
the Glass-Steagall Act repeatedly under consideration as 
new types of federal government securities were developed, 
and it amended the Act several times to make such securities 
eligible for bank underwriting consistent with the original 
exemption for obligations of the United States.” 

In full awareness of the Comptroller’s long-standing posi- 
tion as to the meaning of ‘‘general obligations’’ Congress 
did not undertake to amend the phrase when it had the 
statutory provision containing it under consideration. 

Against this background of the Comptroller’s consistent 
interpretation of the statute prior to 1963 and congressional 
awareness of that interpretation, any attempt now to change 
the statute must come from Congress. In Fribourg Nav. 
Co. v. Commissioner, 383 U.S. 272 (1966), the administra- 
tor had taken a consistent position for many years, during 
which time Congress had repeatedly reenacted the under- 
lying statutory provisions. The administrative interpreta- 
tion thus achieved the effect of law. 


‘‘Over the same extended period of years during 
which the foregoing administrative and judicial prece- 
dent was accumulating, Congress repeatedly re-enacted 
the depreciation provision without significant change. 
Thus, beyond the generally understood scope of the de- 
preciation provision itself, the Commissioner’s prior 
long-standing and consistent administrative practice 
must be deemed to have received congressional ap- 
proval. See, e.g., Cammarano v. United States, 358 
U.S. 498, 510-11; United States v. Leslie Salt Co., 350 
U.S. 383, 396-97; Helvering v. Winmill, 305 U.S. 79, 


1252 Stat. 26 (1938), as amended, 68 Stat. 622 (1954), 78 Stat. 800 
(1964) ; 63 Stat. 439 (1949); 63 Stat. 298 (1949); 68 Stat. 771 (1954): 
73 Stat. 301 (1959) ; 73 Stat. 285 (1959). 
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83.” 383 U.S. at 279-80, 283 (1966) (Footnotes 
omitted). 


Il. The Repeated Refusal of Congress to Amend the Glass- 
Steagall Act to Permit Bank Underwriting of Obli- 
gations Not Secured by the General Taxing Power 
Emphasizes the Validity of the District Court’s 
Decision. 


Since 1955 a number of bills have been introduced that 
would have amended the Glass-Steagall Act so as to permit 
banks to underwrite and deal in bonds not secured by the 
general power of taxation.** 

Senator Bricker, who introduced the first bill in 1955, 
was perfectly clear as to what was permitted to commercial 
banks under the existing statute. Banks, he said, might 
underwrite 


“<“general obligation’ bonds—principally bonds the 
payment of which is secured by ad valorem taxes levied 
on all the property within the jurisdiction of the issuing 
State or local government.’’ 101 Cong. Rec. 8919 
(1955). 


Indeed, he confirmed to the Senate the long-standing ad- 
ministrative construction of the term ‘‘general obliga- 
tions’’: 

‘“While the banks have always underwritten public 
securities, they have been limited to ‘general’ obliga- 
tions of the States and local governments. Since 1939, 
‘general’ obligations have been construed by the super- 
visory authorities as including only those obligations 


13 §. 2290, 84th Cong., 1st Sess. (1955); S. 2021, 85th Cong., 1st Sess. 
(1957) ; S. 3131, 87th Cong., 2d Sess. (1962); H.R. 5845, 88th Cong., 1st 
Sess. (1963) ; H.R. 7539 and 10445, 89th Cong., Ist Sess. (1965); S. 1306, 
90th Cong., 1st Sess. (1967). 
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_ secured by ad valorem taxes on real property... .”’ 
101 Cong. Rec. 8920 (1955). 


While Senator Bricker mentioned the two earlier incon- 
sistent rulings of the Comptroller, which were overruled in 
1938, it is clear that so far as he was concerned that was 
water over the dam: Legislation was necessary if banks 
were to be permitted to underwrite bonds not secured by 
the general taxing power. He even submitted a list of 
securities issued during 1954 that would be eligible for 
bank underwriting under his proposed amendment of the 
Glass-Steagall Act. 101 Cong. Rec. 8921-22 (1955). That 
list includes, among numerous other bonds not secured by 
the general power of taxation, bonds of The Port of New 
York Authority—appellant’s own bonds which it now 
claims commercial banks may underwrite under the statute! 

A similar amendment was proposed in 1957, and again 
the bonds of The Port of New York Authority were listed 
as among those that would be eligible for bank underwrit- 
ing if the amendment were to be enacted. 103 Cong. Rec. 
6487 (1957). 

In 1963, and again in 1965, the House Committee on Bank- 
ing and Currency held hearings on such legislation.“ On 
both occasions the Comptroller’s 1963 regulation permitting 
national banks to underwrite non-tax-secured bonds was 
vigorously attacked as an usurpation of congressional au- 
thority.” 


Mr. Revss:‘‘. . . I would have thought [that Congress] 
had spoken quite clearly on this—a ‘general obligation’ 
in my parlance means ‘secured by the general taxing 
authority of the municipality’. ...’’ 1963 Hearings 
105. 


14 And now the Senate Banking and Currency Committee has scheduled 
hearings on the matter to be held in late August of this year. 

15 The Comptroller conceded that his 1963 regulation was indistinguish- 
able from the proposed legislation. 1963 Hearings 69. 
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See also Hearings on H.R. 7539 Before the House Com- 
mittee on Banking and Currency, 89th Cong., 1st Sess. 55 
(1965) (hereinafter referred to as ‘‘1965 Hearings’’). 

In both the 1963 Hearings and the 1965 Hearings there 
has been extensive consideration of the question of author- 
izing banks to underwrite bonds not secured by the general 
power of taxation. The 1963 Hearings contain more than 
1,000 printed pages of testimony, the great majority of 
which is devoted to the bank underwriting issue, and the 
1965 Hearings take up almost 200 printed pages of testi- 
mony, all of which is devoted to the bank underwrting 
issue. These exhaustive and prolonged inquiries have re- 
vealed compelling reasons against expanding the scope of 
bank underwriting authority. The basic principle under- 
lying the Glass-Steagall Act—the separation of commercial 
banking from investment banking because of the serious 
conflict of interests that can result when the two are inter- 
mingled (see discussion at pp. 10-13 above )—has been shown 
to be of continuing importance. 

The evidence before Congress clearly shows that State 
and political subdivision bonds not secured by the general 
power of taxation are, as a class, of lower investment quality 
and riskier securities than bonds secured by the general 
power of taxation. See, e.g., 1963 Hearings 698-99. The 
distinction that Congress drew in 1933 continues to be 
valid—the risk of abuses resulting from conflicts of interest 
would be significantly increased if bank underwriting were 
extended to bonds not secured by the general power of 
taxation.”* 


16 The comparison of investment quality of revenue bonds issued by 
cities and general obligations issued by cities, attached as Appendix A 
to the Appellant’s Brief, and purporting to show the high quality of 
revenue bonds, is misleading because it is a limited sample. The large 
amount of revenue bonds issued by specially constituted authorities is not 
included. A substantially identical exhibit was submitted to the Honse 
Banking and Currency Committee in an effort to portray the quality of 
revenue bonds. 1965 Hearings 88-89. 
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Among bank regulatory agencies, the Federal Reserve 
Board ”” and the National Association of State Bank Super- 
visors #® opposed expansion of bank underwriting author- 
ity, while the Comptroller supported it.” The largest banks 
in the country supported the expansion of underwriting au- 
thority,2° while the small banks believed that no need for it 
had been shown. The appellant also appeared in favor of 
such legislation, arguing that it would be benefitted by bank 
understandiage of its bonds—the same argument it makes 
here.” 

Federal Reserve Board Chairman Martin in testimony 
before the House Committee summarized the compelling 
reasons against expansion of bank underwriting. 


“Mr. Martix: The Board believes . . . that the prin- 
ciple of separation of commercial banking from invest- 
ment banking (including underwriting and dealing), 
which was recognized and adopted by Congress in the 


Banking Act of 1933, is a sound and significant one. 


17 Statement of William McChesney Martin, Jr., Chairman, Board of 
Governors of the Federal Reserve System, 1963 Hearings 90-96; Statement 
of C. Canby Balderston, Vice-Chairman, Board of Governors of the Federal 
Reserve System, 1965 Hearings 6-9. 

18 Statement of F. Shelby Cullom, Chairman, Legislative Committee, 
National Association of Supervisors of State Banks, 1965 Hearings 193-94. 

19 Statement of James J. Saxon, Comptroller of the Currency, 1963 
Hearings 11-15; 1965 Hearings 10-13. Recently, the present Comptroller, 
William Camp, announced that he would support a pending bill which 
would, like the bills considered and rejected in 1963 and 1965, authorize 
bank underwriting of bonds not secured by the general taxing power. 

20 Statement of Alan K. Browne, Vice-President, Bank of America N.T. 
& S.A., 1963 Hearings 413-43; 1965 Hearings 174-77; Statement of Del- 
mont K. Pfeffer, Senior Vice-President, First National City Bank, New 
York, 1963 Hearings 444-50. 

22 Statement of T. H. Milner, Jr., Chairman, Legislative Committee, 
Independent Bankers Association, 1963 Hearings 253; Statement of Ralph 
L. Zaun, President, Independent Bankers Association, 1965 Hearings, 142- 
43. 

221963 Hearings 372; 1965 Hearings 107-10. 
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It tends to minimize the possibility of banks being sub- 
jected to conflicts of interest that might affect adversely 
their ability to devote themselves single mindedly to 
their primary function of serving their depositors, 
borrowers, correspondents, and trust accounts.’ 1963 
Hearings 96. 


It is these basic policy considerations that have led Con- 
gress repeatedly to refuse to enact legislation to authorize 
banks to underwrite obligations not secured by the general 
power of taxation. The appellant would have this Court 
undo what Congress did in 1933 and has so repeatedly de- 
clined to undo itself. 
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CONCLUSION 


The District Court decision should be affirmed. It is 
clearly consistent with the well-established meaning of 
“general obligations’’—the prior rulings of.the Federal 
Reserve Board, State decisional law, the trade meaning, 
and the Comptroller’s prior ruling under the identical 
language. of. the McFadden Act. The legislative history 
shows that Congress used the term in accordance with that 
well-established meaning. And the contemporaneous and 
long-standing construction of the term by both the Comp- 
troller and the Federal Reserve Board affirms the well- 
established meaning. 

The evidence is overwhelming that the District Court was 
correct in its construction of the statute. Its judgment 
should be affirmed. 
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tutions of the Committee on Banking and Cur- 
rency on 8. 1306 


REPLY BRIEF FOR APPELLANT 


1. The Policy Position of the Federal Reserve Board 


Appellees chose to close their brief with a 1963 Fed- 
eral Reserve Board policy statement. We must therefore 
report that since that brief, on August 28, 1967, the Fed- 
eral Reserve Board publicly reversed that policy posi- 
tion,’ and now joins the present Comptroller? in sup- 
porting bank underwriting of non-tax-supported state and 
local government obligations of high investment quality. 


Thus today both federal agencies regulating banks, 
state member banks as well as national banks, reject the 
policy of distinguishing between tax support and revenue 
support of public bonds for bank undervriting, although 
the Federal Reserve Board is still inclined to believe that 
Congress adopted that policy in 1933 while the Comp- 
troller does not. It remains for this Court to decide that 
question of 1933 intent, but with knowledge that the re- 
quirement of tax support is no longer the policy of any 
one charged with enforcing the law. 


2. The Pending Bill in Congress 


In their current presentation in Congress, the Comp- 
troller and Federal Reserve Board are urging Congress 
to go far beyond what the Court can do on this appeal. 
Congress is being asked to abandon even the requirement 
of the issuer’s full faith and credit which all parties here 
agree inheres in the ‘‘general’’ obligation requirement 
of the Glass-Steagall Act. 


* Statement of George W. Mitchell, Member, Board of Governors 
of the Federal Reserve System, before the Subcommittee on Finan- 
cial Institutions of the Committee on Banking and Currency, 
United States Senate, on S. 1306. 

* Statement of William B. Camp, Comptroller of the Currency 
before the same subcommittee on the same day. 
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While Congress could make the appeal moot if it 
accepts the Comptroller’s and Federal Reserve’s recom- 
mendations, it would not affect the issues if it declined 
to broaden the present language and left it unchanged. 


3. Prior Bills in Congress 


For the same reason Appellees err when they try to 
equate past Congressional refusal to broaden the Act as 
a rejection of our interpretation of the present language 
(Brief for Appellees pp. 27-9 [hereinafter cited by page 
numbers only]), since those bills too would have aban- 
doned the requirement of full faith and credit. 


Moreover, when those efforts were made by the banks 
in 1955 and 1957, the then Comptroller was ruling that 
the Port Authority was not a political subdivision. Sen- 
ator Bricker’s amendment proposed not only to eliminate 
the full faith and eredit requirement of ‘‘general’’ obli- 
gations, a requirement the Port Authority met. It also 
would have extended eligibility to the bonds of a state 


‘‘agency,’’ thus circumventing the vexing refusal of the 
then Comptroller to follow the courts in holding our agency 
to be a political subdivision. 


It was, therefore, appropriate for him to point out the 
eligibility of Port of New York Authority bonds under 
his amendment. But he never conceded that his amend- 
ment was necessary to add our bonds to the list of those 
already eligible under a proper interpretation of the 
existing act. On the contrary, he said: 


‘notwithstanding that, prior to 1939 and consist- 
ently with the “legislative history of the Glass- 
Steagall Act of 1933, the supervisory authorities 
had held since 1934 that banks were permitted to 
underwrite and deal in revenue bonds of the Port 
of New York Authority and the Triborough Bridge 
and Tunnel Authority which issued only one class 
of seeurity to which all net revenues were pledged 
and which, therefore, were held to be general obli- 
gations of ‘the issuer.’? 101 Cong. Ree. 8920 (1955) 
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And when in the 1963 and 1965 hearings the Appellant 
supported similar amendments, as Appellees point out 
(30), we stated unequivocally that we were eligible even 
without the amendment,! and no Congressman contested 
our view. Those amendments, if enacted, would have 
obviated this lawsuit or any new administrative about face 
—which was reason enough for us to support them. That 
support obviously conceded no more. 


In short, Congress has until now refused to abandon the 
requirement of ‘‘general’’ obligations. But that tells us 


nothing about what Congress meant by that requirement in 
1933. 


4. Prior Additions to the List of Eligible Issuers 


Nor is there anything to be learned from the addition 
from time to time of various federal agencies to the eligible 
list in the Glass-Steagall Act as noted by Appellees (26, fn. 
12). This was simply not ‘‘reenactment”’ in the interpreta- 
tive sense invoked by Appellees (26). These additions 
Were necessary only because Congress in the original act 
had included no generic for subordinate federal agencies 
such as it had included in the term ‘‘political subdivision’? 
for state agencies. 


Thus each time a new federal bond issuing agency was 
created, the draftsmen, in the agency’s organic act, im- 
ported, in a sequence of sections, various advantageous 
attributes, exemptions and eligibilities under a variety of 
prior federal acts, which were accordingly amended. In 
each such new organic act you will find one such section 
adding the new agency to the list of Glass-Steagall eligibles. 


But this is a far cry from Congress having ‘‘the under- 
writing restrictions of the Glass-Steagall Act repeatedly 
under consideration’’ as Appellees conclude (26). 


? Hearings of House Committee on Banking and Currency on 
H.R. 5845 et al., (88th Cong., 1st Sess.) 366-74, 989-90, 939-42. 
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5. The Extent of Separation of Banking and Underwriting 
Functions 


These periodic additions to the eligible list do, however, 
destroy Appellees’ cornerstone point that Congress has 
an inflexible policy to separate the banking and under- 
writing functions (7, 10-14). In the public sector as opposed 
to the private the basic policy of Congress is obviously to 
the contrary. 


We are still left with the question at issue, whether 
‘general’? obligations can include all high quality full 
faith and credit obligations or only those supported by 
taxes. But if this question is to be answered in the light 
of general Congressional policy, as Appellees suggest, then 
the approach of Congress in the public sector suggests a 
broad rather than a narrow and artificial construction. 


6. The Present Comptroller’s Position 


One might have guessed from Appellees’ brief that the 


Comptroller’s regulation we are defending is the interpre- 
tation of a ‘‘former Comptroller’’ (i, 2) no longer held by 
the incumbent. That is not the fact. 


The present Comptroller deliberately maintained his 
predecessor’s interpretion of the Act and does to this day. 
When the District Court disagreed, he sought with all the 
power of his urging to maintain his appeal, with his own 
counsel if necessary since the Department of Justice dis- 
agreed with him. But the law left the decision with the 
Department of Justice which declined to represent him 
or permit him to have other representation. 


In the private sector when one lawyer has two opposing 
clients, the lawyer must bow out of one or both representa- 
tions. In the federal establishment the client must yield 
to his lawyer and that is why Appellant maintains this 
appeal alone without the Comptroller. 


7. Appellants Standing 


Appellees gently suggest the possibility that the Port 
Authority may not have standing, without the Comptroller, 
to seek reversal of the declaratory judgment that its bonds 
are inelégible, and to seek reversal also of the denial of a 
declaratory adjudication that its bonds are eligible for 
bank underwriting under the Glass-Steagall Act. In ac- 
tuality there is no jurisdictional obstacle to procuring, now, 
a determination on the merits. 


It was not the Port Authority but the Appellees who in- 
jected the eligibility of its bonds into the lawsuit. The com- 
plaint itself alleged that Port Authority Consolidated 
Bonds were ineligible and that the Comptroller’s ruling 
upholding their eligibility was invalid (JA 20). In facet, 
Port Authority bonds were the only specific bonds cited in 
the complaint as ineligible under the Glass-Steagall Act. 
And it was alleged that the Port Authority proposed to sell 
additional issues of its bonds to bank underwriters on ori- 


ginal issue, acting unlawfully (JA 20). The complaint 
sought not only an injunction against the Comptroller 
(which he was compelled by the Department of Justice to 
accept without appeal) but a declaratory judgment that his 
regulations and rulings were invalid (JA 22). 


Such a declaration, of course, had to prejudice the Port 
Authority. In fact in a monetary sense it was the Port 
Authority, and like issuers, who alone of all publie agencies 
would be prejudiced. And so the Port Authority moved to 
intervene as a party defendant, as of right as well as in the 
court’s discretion (JA 23), and when the motion was granted 
(JA 24)? it served its own answer (JA 27), independently 
resisted Appellees’ motion for summary judgment and made 
its own cross motion for summary judgment (JA 142, 145). 
It filed its own appeal (JA 205) from the judgment of the 


?The motion was granted without qualification by the Court 
and with a notation by Appellees that they had “‘no objection to 
the granting of the motion.’’ (JA 24) The Court did not ex- 
pressly state whether or not it acknowledged the claim of right. 
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District Court, including the declaratory judgment defining 
“¢general obligations,’’ the invalidation of the Comptroller’s 
regulations and the granting of Appellees’ and the denial of 
Appellants’ motions for summary judgment. 


It is fundamental that a plaintiff who seeks a declaratory 
judgment opens himself to a declaratory judgment against 
him. Therefore the Port Authority, if correct in its inter- 
pretation of the Act, became entitled not only to a denial of 
the declaration sought in the complaint but also to a declara- 
tory judgment of the validity of the Comptroller’s regula- 
tion and the right of banks to compete with Appellees in 
underwriting Appellant’s bonds. The record and briefs 
make it clear that the Port Authority is in a contest with the 
Appellees who would exclude competition with themselves 
in the underwriting of the Port Authority’s bonds, and who, 
even before the injunction below were systematically ex- 
cluding national banks from their traditional underwriting 
syndicates in bidding for Port Authority bonds, at a time 
when the Comptroller was holding Port Authority bonds 
eligible for bank underwriting. 


No one’s interest would be served by merely deferring to 
another suit by the Port Authority the determination of the 
important legal question now before the Court on the fullest 
possible presentation. And nothing requires such deferral. 


The standing of a party to seek review when it has as 
direct an interest as we have, was recently asserted by the 
Supreme Court is Chicago v. Atchison, Topeka & S. F. R. 
Co., 357 U.S. 77 (1958). The right of a prejudiced defend- 
ant-intervenor to press an appeal when the original defend- 
ant has not appealed was established in Fishgold v. Sullivan 
D. é& R. Corp., 328 U.S. 275 (1946). 


The cases cited by Appellees belong to an earlier juris- 
prudence when their own standing to bring this suit against 
the Comptroller had not yet evolved. But the cases cited do 
not in any event fit the present situation. Hines v. United 
States, 263 U. S. 143 (1923) doesn’t deal with the right to 


‘ 


appeal. And Sprunt ¢ Son v. United States, 281 U. S. 249 
(1930), is premised on the would-be Appellant’s assumed 
right to seek administrative relief. But how can we obtain 
administrative relief from the Comptroller when he is under 
the unappealed District Court injunction not to give that 
relief? 


It is only when the issue is finally resolved by the Courts 
that we will have an end of the ‘‘chaotie conditions’”’ of 
conflicting interpretation which Appellees deplore. (3) 
The result in one District Court from which an appeal was 
frustrated on procedural grounds would hardly be enough 
to end the conflict. On the other hand, if this appeal takes 
its normal course, we must expect a final resolution which 
all parties and both the Comptroller and the Federal Re- 
serve Board will accept whether they like it or not. There 
will be no repetition of the flouting of judicial determina- 
tion in which the Comptroller’s office indulged over the 
meaning of ‘‘political subdivision’’ between 1945 and 1963. 
If nothing more, the liberalized view on standing to sue 


public officers which Appellees cite (2 fn. 1) and we con- 
cede, has removed the barriers which prevented the Port 
Authority from challenging the disqualification of its bonds 
during those years on the sole ground that it was not a 
political subdivision. 


8. Appellees’ Fundamental Error 


Of course a taxing subdivision cannot have general obli- 
gations without unlimited tax support, since then the is- 
suer would have withheld full faith and credit. From this 
truism Appellees make their illogical jump and find an 
inflexible requirement of tax support rather than an in- 
flexible requirement of full faith and credit. It is on this 
latter point that Appellees have lost their way. 


Consider City of Eugene v. Willamette Valley Co., 52 
Ore. 490, 97 Pac. 817, a 1908 case which Appellees would 
inflate into ‘state decisional law’’ that general obligations 
must be secured by the taxing power. (15) 
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The bond issuer in the case was the City of Eugene, 
which of course, has the taxing power. The legislation 
authorizing the bonds stated expressly that they were a 
‘‘veneral obligation’’ and ‘‘in addition * * * they shall be 
a first and exclusive lien’? on the waterworks property to 
be acquired with the proceeds. (52 Ore. at 501, 97 Pac. at 
$21) The question was not whether tax revenues must be 
available to make the bonds general obligations. It was 
exactly the reverse: whether, as acknowledged general ob- 
ligations by legislative fiat, the city’s tax resources were 
available to their payment in addition to the pledged 
property and fund. The court held, of course, that tax 
funds, indeed all city funds, were available. If there were 
a deficiency of water revenues, the court held, ‘‘recourse 
must be had to the general fund to make up the deficiency.”’ 
(52 Ore. at 502, 97 Pac. at 821) This restates the acknowl- 
edged result of a bond being a general obligation but lays 
down no test of what a general obligation is. 


City of Eugene was decided long before there was such 
a thing as a full faith and credit bond issued by a political 
subdivision without the taxing power. This first occurred 
in 1926 when the Appellant issued its first bonds. 


For the same reason the 1915 Federal Reserve Board 
ruling first cited by us (Appts. Br. 25) and repeated by 
Appellees (16) couldn’t possibly be helpful on our sole 
issue, even if it purported to be a definition of ‘‘general 
obligations,’’ which it does not. It deals exclusively with 
the bonds of taxing subdivisions—the only political sub- 
divisions issuing bonds before Appellant was created in 
1921—and rules, quite naturally, that their general obliga- 
tions do not include bonds payable solely from special 
assessments or taxes on only a local part of the issuer’s 
territory. 


9. The Congressional Debate on the Glass-Steagall Act 
Appellees indulge in their fundamental error again when 

they blandly invoke (17-19) the only three references to 

taxes in the 1933 Congressional debate as if they specified 
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a tax requirement when they only specify a full faith require- 
ment which includes tax support for a taxing issuer. Sena- 
tor Glass was discussing the United States as an issuer, 
Senator Couzens was dealing with the City of Detroit as an 
issuer, and Senator Walsh was citing the City of Eugene. 
Of course the full faith and credit obligations of these 
issuers must carry tax support since they are taxing agen- 
cies. In other words to be their general obligations their 
bonds must pledge their full faith and credit and therefore 
their full resources which in their case include tax resources. 
No one could have made that clearer than Senator Walsh, 
the only one of the three Senators who was a lawyer. He 
never referred to a tax requirement but repeatedly referred 
to a requirement of total commitment of all resources, 
assets and funds. (See Appts. Br. 19, 20, 27-29) 


Yet it is we who are said to have ‘‘wrenched one state- 
ment in debate out of context and pitched [our] case on it’’. 
(19) On the contrary Appellees have done exactly that 
whereas we have described the entire debate step by step 
(Appts. Br. 19-29, 34-42). We did not omit the references 
on which Appellees rely. We cited them as proving our 
point (Appts. Br. 26-7). We did not omit, as Avpellees did, 
the one statement in debate cast in the form of a definition 
of ‘‘general obligations,’’ in which Senator Walsh said (76 
Cong. Rec. 2091) : 


‘<A general obligation, as I understand the matter, 
as distinguished from a special obligation—and J 
presume that it is used here as an antonym of ‘special’ 
—is one that is payable out of the general assets of 
the political subdivision, and not out of some special 
fund. In other words, it is a general obligation as 
distinguished from a special obligation.’’ 


Nor did we omit any part of the Couzens-Copeland 
colloquy on the eligibility of Port Authority bonds, as Ap- 


1 We agree with Appellees that the City of Eugene was in- 
tended (19) although Senator Walsh did describe the issuer as an 
improvement district. But it wouldn’t matter because in any 
event it was a taxing subdivision. 
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pellees accuse us of doing. (20) On the contrary our brief 
quoted every word (35-36) which Appellees now repeat. 
(20-21) We did so because it supports our position and is 
certainly more pertinent than the fragments regarding tax 
collecting agencies on which Appellees rely. 


Appellees have nothing but bad grammar on the mean- 
ing of ‘tantecedents’’ (20) to explain away the assurances 
Senator Copeland received that our Port Authority bonds 
would be eligible ‘‘general obligations’. It was Senator 
Couzens of Michigan who injected the Port of New York 
Authority into the debate. And he did it as an example of 
eligible general obligations as contrasted with other ineligi- 
ble bonds. In the passage re-quoted by Appellees (top of 
20) he gave two alternative circumstances under which our 
bonds would be eligible. Appellees themselves emphasize 
in their quotation the word ‘‘or’’ which connects the two 
wholly distinet alternatives. The first was that the Port 
Authority ‘‘for its securities pledges all the property within 
the district,’’ which was the case of all Port Authority 
bonds then outstanding since with its pledge of full faith 
and credit those bonds pledged all the Port Authority’s 
“property within’’ its ‘‘district,’’ indeed all its revenues 
and resources of any kind. 


The second and distinct alternative related to ‘‘obliga- 
tions guaranteed by the State.’’ In fact this was prophetic, 
because by constitutional amendment of 1961 (Art. 10, ¢7), 
the State of New York did guarantee certain commuter 
railroad car bonds which did not carry the Port Authority’s 
pledge of full faith and credit and were therefore not its 
general obligations but were the general obligations of the 
State under the guarantee. 


Thus both alternatives cited by Senator Couzens are 
on the market today. Senator Couzens said of both alter- 
native classes of Port Authority bonds, ‘‘They would be a 
general obligation under the interpretation of the bill’’ 
(76 Cong. Ree. 2091). 


Without citation of any grammatical authority, appel- 
lees claim (20) that the word ‘‘They”’ in the last quoted 
sentence refers only to the second alternative, guaranteed 
obligations, but in some unexplained way excludes the first 
alternative, ‘‘securities’’ for which the Port Authority 
sé e999 

pledges all the property”’’ it has. 


Senator Copeland of New York obviously didn’t under- 
stand it that way. Senator Glass didn’t understand it that 
way. And any High School grammar student wouldn’t 
understand it that way. 


10. The Contemporaneous Construction 


It is not surprising, therefore, that the Comptroller con- 
temporaneous with the enactment ruled in November, 1934 
in favor of the eligibility of Port Authority full faith and 
credit bonds. (JA 53) 


This ruling appellees dismiss as ‘‘clearly erroneous”’ 
(23), which nicely begs the question but doesn’t side step 


the rule favoring contemporaneous administrative con- 
struction. 


Then Appellees try to find an inconsistency in another 
contemporaneous construction issued a month earlier in 
October, 1934, by the same Comptroller (JA 149) and to 
which alone they try to attach the weight of the contem- 
poraneous construction rule to the exclusion of the express 
Port Authority ruling of November. (22) 


A priori one would not expect inconsistency from the 
same Comptroller within a month. And on examination it 
develops that there is none. 


The October 1934 ruling which refers to tax support 
does not identify the political subdivision which occasioned 
the request for ruling. But since, as the descriptive lan- 
guage of the ruling makes clear, it was a tax collecting sub- 
division, the ruling simply didn’t confront the issue of 


12 


eligibility of full faith and credit obligations of other politi- 
cal subdivisions. That issue most definitely was faced in 
the Port Authority ruling of the following month and re- 
solved in favor of eligibility. 


However, despite the vaunted primacy of the allegedly 
inconsistent October ruling, it is incontestable on the record 
that (a) until 1938, five years after enactment, neither the 
Comptroller nor the Federal Reserve Board had ever 
turned down the eligibility of a single full faith and credit 
bond on the ground that the issuer had no taxing power, 
(b) on the contrary, the Comptroller had, until 1938, ruled 
affirmatively on the eligibility of each such bond presented 
to him (JA 67, 133, 146) and the Federal Reserve Board 
had concurred (JA 154, 157), (¢) it was not until 1941 that 
the eligibility of the Port Authority’s own bonds was re- 
versed in a ruling which itself stated its position was ‘‘re- 
cently’’ taken (JA 79) and (d) bank underwriting of Port 
Authority bonds did in fact continue until the 1941 reversal 
in joint syndicates with many of the Appellees. (JA 161- 
192) 


On this total picture no inconsistency can be imputed 
to the Comptroller of 1934 and the ensuing early years 
after the Act during which alone his interpretation has 
probative force. He required full faith and credit, which 
means a pledge of total resources, for a bond to be a gen- 
eral obligation. This includes taxes if the political sub- 
division’s resources include taxes, which was held in Octo- 
ber; but it does not include taxes if the political subdivi- 
sion’s resources exclude taxes, which was held in November 
and which was never reversed. 


11. The 1941 Reversal of the Contemporaneous Ruling 


We do not accuse the 1941 Comptroller of impropriety 
in his reversal of the 1934 ruling, as Appellees suggest we 
do. (23) Until the Supreme Court acted in Shamberg in 
1945, (323 U. S. 792), the Treasury view was tenable. And 
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once the Treasury decided on its course the Comptroller 
could not welcome the ensuing ‘‘chaotic conditions’? which 
Appellees deplore when two federal agencies are not *“oper- 
ating under the same ground rules.”’ (3) Particularly is 
this so when, as in the Comptroller’s case, one of the two 
agencies is administratively lodged within the other. 


But the fact remains that the Comptroller’s 1941 re- 
versal of the meaning of ‘‘political subdivision’? (a) was 
hardly an independent interpretation, (b) certainly was not 
a contemporaneous one, (¢) on its face did not even touch 
the meaning of ‘‘general obligations”’ and (d) in any event 
was legally untenable after the Supreme Court acted on 
Shamberg in 1945. 


In final analysis Appellees want to perpetuate He result 
of that error because it lasted so long after its falficy was 
exposed (9, 24-25). But a long-maintained error is no less 
anerror, When Magellan’s ship cireumnavigated the earth 
it was no longer proper, let along-necessary, to call the earth 
flat merely because that error had persisted for millenia. 
But there is no interpretative force, in any event, in an 
administrative construction which came on the scene so long 
after the enactment and which never dealt with the sole 
point here at issue. 


The Comptrollers of 1941 and afterward never reversed 
the view of the contemporaneous Comptroller of 1934 in 
favor of our interpretation of a ‘‘general obligation.’’ 
(Appts. Br. 47) When they persistently held that an agency 
without taxing power couldn’t be a political subdivision, 
they never reached the only question on this appeal. And 
when they held that a taxing political subdivision’s bonds 
could not be eligibie if the tax support was withheld they 
only held what all parties agree to: only a full faith and 
credit obligation can be a general obligation. 


12. The McFadden Act 


Our principal brief has already dealt with the obscure 
ruling under the McFadden Act of 1927 (pp. 48-9). This 
was a confused grappling with the question whether the 
Port Authority was a political subdivision before that ques- 
tion was put to rest and it became uncontrovertible that the 
Port Authority and similar non-taxing agencies are ‘‘politi- 
cal subdivisions.”’ 


Having rejected the status of the Port Authority as a 
political subdivision this letter then rejected the view that 
Port Authority bonds were those ‘‘of the States,’’ which 
we do not urge. Like the Comptroller’s rulings from 1941- 
1963, it does not deal with the meaning of general obligations 
of acknowleged political subdivisions. 


This ruling was so obscure that of the lawyers on the 
present Port Authority staff, who go back in service to 1927, 
not one knew of its existence until it appeared in the Appel- 
lees’ affidavit. Since this letter was never brought to the 


attention of Congress in the debate on Glass-Steagall it 
could not displace the intent to be derived from the debate 
or from the contemporaneous administrative construction 
of the Act itself even if the letter had dealt with the mean- 
ing of ‘‘general obligations,’’ which it did not. 


13. Trade Usage and the Federal Reserve Board 


We have also already disposed of the alleged consist- 
ency of trade usage and interpretation by the Federal Re- 
serve Board (8, 14-16), which on examination turn out, 
until 1963, to be consistent only with the Comptroller’s 
successive inconsistencies (Appts. Br. 47-8). When he 
zigged, they zigged. When he zagged, they zagged. 


The facts in the record contradict the conclusory alle- 
gation of consistent trade usage (See Appts. Br. 48). It 
is simply not true as Appellees say (14) that the conclusory 
allegation is unchallenged. And not only did the Federal 
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Reserve Counsel below acknowledge that the Board merely 
followed the Comptroller until 1963 (JA 154, 157), but the 
Record independently confirms it. 


14. The Test of Investment Quality 


Appellees defend their interpretation with the tired 
allegation that revenue supported bonds are of ‘‘lower in- 
vestment quality’’ than tax supported bonds. (29) But a 
quality test cannot exclude A and Aa Port Authority bonds 
and include Baa bonds of the City of New York and lower- 
rated bonds of other taxing subdivisions, And the Federal 
Reserve Board, in its August 28, 1967 reversal of position 
before Congress, abandons Appellees’ view that non-tax 
supported bonds are too ‘‘risky’’ for bank underwriting. 


Once Appellees concede that investment quality was 
the 1933 Congress’ basis in reason for allowing or denying 
eligibility, they completely undercut their whole position; 
they can no longer logically exalt the form of source of 
payment over the substance of all around quality. 


Only the challenged regulation of the Comptroller 
matches the acknowledged purpose of Congress to include 
high quality full faith and credit bonds and to exclude those 
which do not pledge full faith and credit and/or are of 
low or uncertain quality. 


1In fact, the first Comptroller’s ruling on the Glass-Steagall 
Act answers an inquiry addressed to the Federal Reserve, which 
the Board declined to answer but referred to the Comptroller 
“for reply.’’ (JA 149). 
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CONCLUSION 


The judgment of the District Court should be reversed 
and entry of summary declaratory judgment be directed 
‘defming the term ‘‘general obligation of any State or of 
any political subdivision thereof’’ as it is defined in the 
Comptroller’s Regulation 12 C. F. R. § 1.3, upholding the 
validity of said regulation and of 12 C. F. R. §$1.4:and of 
the ruling thereunder, 12 C. F. R. § 1.167, that Appellants’ 
Consolidated Bonds are eligible for bank underwriting and 
dealing under 12 U.S. C. § 24. 
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